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REVIEW  OF  THE  MISSOURI  RIVER  MASTER 
WATER  CONTROL  MANUAL 


MONDAY,  OCTOBER  11,  1993 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Glendive,  MT. 

The  committee  met,  pursuant  to  notice,  at  8:40  a.m.  in  the  Petro- 
leum Room,  Holiday  Lodge,  223  North  Merrill,  Glendive,  Montana, 
Hon.  Max  Baucus  (chairman  of  the  committee)  presiding. 

Present.  Senator  Baucus. 

Also  present.  Senator  Conrad. 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  Baucus.  Good  morning,  everybody.  I  first  want  to  wel- 
come all  of  you  to  today's  hearing  on  the  review  of  the  Army  Corps 
of  Engineers  Missouri  River  Master  Manual,  a  topic  that  is  near 
and  dear  to  our  hearts  for  a  good  number  of  years,  particularly 
during  the  drought  years.  I  very  much  appreciate  all  of  you  coming. 
I  know  we  have  many  friends  here  from  North  Dakota  and  South 
D^ota,  as  well,  since  this  is  a  problem  for  all  of  us  together  in  the 
Upper  Missouri  River  Basin. 

I  am  also  very  happy  to  be  joined  by  one  of  my  colleagues  and 
one  of  our  good  friends,  our  neighbor  to  the  east.  Senator  Kent 
Conrad  from  North  Dakota.  Kent  is  a  very  good  friend  of  mine.  We 
are  allies  together  in  most  everything  that  we  work  on  in  the  Sen- 
ate because  our  interests  in  North  Dakota  and  Montana  are  so 
similar. 

Kent  is  also  a  real  fighter.  I  don't  know  anybody  in  the  Senate 
who  digs  deeper  or  is  more  tenacious  for  North  Dakota  than  any 
other  Senator  for  his  or  own  State,  than  Kent  Conrad. 

So  let's  give  a  big  Big  Sky  welcome  to  Kent  Conrad. 

[Applause.] 

Senator  Baucus.  I  would  like  to  open  this  hearing  with  a  trip 
back  through  time.  The  date  is  the  early  1930's.  The  place  is  Fort 
Peck,  a  small  trading  post  and  military  telegraph  station. 

Widespread  unemployment  and  economic  devastation  from  the 
Great  Depression  plagued  the  people  of  eastern  Montana.  Some  of 
you  here  will  remember  that  or  have  vivid  recollections  of  it.  Jobs 
were  scarce.  Economic  prosperity  was  a  distant  dream.  But  all  that 
was  to  change:  the  wild  Missouri  was  about  to  be  tamed.  The  Fed- 
eral Government  wanted  to  harness  the  power  of  the  Big  Muddy, 
to  stop  its  unpredictable  flooding,  and  to  control  its  wanderings 
across  the  great  west. 

(1) 


The  news  of  the  construction  of  Fort  Peck  Dam  swept  throughout 
eastern  Montana.  There  were  many  promises  made  by  the  Federal 
Government:  thousands  of  jobs  for  local  workers;  economic  prosper- 
ity for  eastern  Montana;  large  irrigation  projects  for  farmers;  cheap 
hydropower  for  the  region,  and  flood  control. 

But  everything  has  its  price.  In  Montana,  we  gave  up  over 
167,000  acres  of  land  in  six  counties  for  Fort  Peck  Dam  and  Res- 
ervoir. Add  in  the  Dakotas,  and  the  upper  basin  States  gave  up  1.2 
million  acres  of  prime  river  bottom  land  for  the  reservoirs  and 
dams,  and  local  governments  gave  up  the  tax  base  associated  with 
the  land. 

But  we  trusted  the  Grovernment's  promise  that  we  would  share 
in  the  economic  benefits  of  the  Missouri  River  reservoir  system. 

On  October  3,  1937,  President  Franklin  Delano  Roosevelt  stood 
on  the  shore  of  the  Missouri  River  at  Fort  Peck,  in  the  shadow  of 
the  massive  scaffolding  from  the  construction  of  Fort  Peck  Dam, 
just  four  years  after  construction.  He  looked  out  over  the  faces  of 
over  20,000  Montanans  who  had  traveled  hundreds  of  miles  to  hear 
him  speak.  Here  is  what  President  Roosevelt  said: 

The  Nation  has  understood  that  we  are  building  for  future  generations  of  our  chil- 
dren and  grandchildren,  and  that  in  the  greater  part  of  what  we  have  done,  the 
money  spent  is  an  investment  which  will  come  back  a  thousand-fold  in  the  coming 
years. 

Now,  56  years  later,  we  are  still  looking  for  these  investments  to 
pay  off. 

Before  this  year's  rains,  five  years  of  drought  have  crippled  the 
Missouri  River  basin.  Fort  Peck  and  the  other  upper  basin  lakes 
have  been  bled  to  support  downstream  barge  traffic. 

As  this  picture — ^you  can  see  it  over  here,  on  my  right — taken  at 
Fort  Peck  marina  shows,  newly  constructed  boat  ramps  led  down 
to  weedy  fields,  miles  away  from  the  water  of  the  lake.  This  looks 
good  if  you  compare  it  with  Crooked  Creek,  where  it's  even  worse. 
The  large  irrigation  projects  promised  to  the  farmers  back  in  the 
1930's  have  since  been  deauthorized  and  never  built.  Time  and 
again,  when  money  is  given  out  to  improve  recreational  areas.  Fort 
Peck  has  been  left  out. 

But  things  are  finally  starting  to  turn  around.  Record  rainfall 
and  runoff  this  year  have  helped  to  almost  fill  Fort  Peck,  Oahe, 
and  Sakakawea.  At  my  request,  funds  from  the  Army  Corps  have 
been  used  to  pave  the  marina  road  at  Fort  Peck.  A  Memorandum 
of  Agreement  among  the  Corps,  BLM,  and  Montana  Fish,  Wildlife 
and  Parks  is  almost  finished,  which  will  help  to  provide  long-term 
management  at  the  Hell  Creek  recreation  area  near  Jordan.  With 
hard  work  and  persistence,  the  people  of  eastern  Montana  are  fi- 
nally starting  to  see  some  of  the  promised  economic  benefits  of 
which  President  Roosevelt  spoke. 

As  Ken  Byerly  of  the  Lewiston  News  Argus  has  written,  "Solving 
this  problem  is  like  eating  an  elephant:  you  take  it  one  bite  at  a 
time."  Well,  we've  taken  a  few  bites,  but  there's  still  plenty  of  ele- 
phant left  in  the  deep  freeze. 

As  you  will  hear  today,  the  Corps  has  been  managing  the  Mis- 
souri River  basin  based  on  outdated  economic  assumptions  from 
the  1940's.  Economic  benefits  from  recreation,  tourism,  fish,  and 


wildlife  have  been  ignored  when  making  water  management  deci- 
sions. 

It  is  time  for  a  change.  It  is  time  to  take  a  fresh  look  at  the  Mis- 
souri River  basin  not  as  a  series  of  isolated  dams  and  reservoirs, 
but  as  a  whole,  integrated,  multipurpose  system.  And  it  is  time- 
high  time — for  the  Corps  to  fully  recognize  the  social  and  economic 
value  of  recreation  on  this  great  river. 

That  is  why  we  are  here  today,  to  listen  to  all  of  you  from  the 
area,  for  you  to  tell  us  what  your  experiences  and  opinions  are 
about  the  Missouri  River,  what  she  means  to  all  of  you — not  only 
economically,  but  personally.  We  are  going  to  ask  the  Corps  some 
tough  questions  about  its  management  of  the  reservoir  system  and 
we  expect  straightforward  answers.  I  want  to  make  sure  that 
FDR's  promise  of  rewards  to  future  generations  has  not  been  for- 
gotten. 

I  would  like  to  turn  to  our  friend  Senator  Conrad. 

OPENING  STATEMENT  OF  HON.  KENT  CONRAD,  U.S.  SENATOR 
FROM  THE  STATE  OF  NORTH  DAKOTA 

Senator  CONEAD.  Thank  you  very  much.  Senator  Baucus. 

Let  me  just  echo  what  Senator  Baucus  said  with  respect  to  our 
being  allies.  I  can  remember  very  well  when  we  teamed  up  to  hold 
up  the  nomination  of  a  new  head  of  the  Corps  of  Engineers  several 
years  ago  in  order  to  get  fair  treatment  for  the  upstream  States. 
That  set  off  quite  a  controversy  in  the  Senate  chamber,  that  we 
were  holding  up  for  days,  weeks,  and  ultimately  months,  a  nomina- 
tion to  so  important  a  post. 

But  one  thing  we  have  learned  is  that  if  the  upper  basin  States 
are  to  get  fair  treatment,  sometimes  we  must  take  very  hard  ac- 
tion. That  is  the  reality.  The  downstream  States  have  the  numbers; 
they  have  the  larger  populations;  they  have  more  Representatives 
in  the  House  of  Representatives  and  the  United  States  Senate  than 
do  the  upstream  States.  So  for  us  just  to  get  fair  treatment,  what 
we  legitimately  deserve  to  receive  based  on  the  facts,  takes  vigi- 
lance and  a  willingness  to  act. 

I  am  very  pleased  to  be  here  today  with  Senator  Baucus,  who  has 
demonstrated  both  of  those  qualities,  vigilance  and  a  willingness  to 
act.  Frankly,  sometimes  you  have  to  be  downright  "Montana  stub- 
bom"  in  order  to  get  the  Corps'  attention.  Some  of  us  in  North  Da- 
kota have  a  little  bit  of  that  streak  of  stubbornness  too,  which  I 
think  has  proved  valuable  in  this  fight. 

Let  me  just  say  to  you  that  four  years  ago  I  held  similar  hearings 
in  the  State  of  North  Dakota,  and  if  you  go  back  four  years  ago, 
all  of  you  will  remember  the  conditions  that  we  faced  at  the  time. 
We  were  confronting  the  worst  drought  since  the  1930's.  All  across 
North  Dakota,  fields  were  drying  up;  the  reservoir  was  being 
drained — it  was  down,  first  8  feet,  then  12  feet,  then  16  feet,  then 
20  feet.  And  when  I  held  my  first  hearing,  I  must  say,  you  could 
have  bowled  me  over  when  I  learned  that  during  the  depths  of  the 
worst  drought  in  40  years,  we  were  having  the  Corps  make  the  big- 
gest releases  from  that  reservoir  in  eight  or  nine  years.  It  didn't 
make  any  sense.  It  didn't  make  any  sense  at  all.  But  the  Corps  was 
functioning  according  to  the  requirements  of  the  Master  Manual. 
We  knew  then,  as  we  know  now,  that  that  Master  Manual  is  badly 


out  of  date.  That  Master  Manual  assumes  that  we  were  going  to 
have  a  time  when  there  would  be  12  million  tons  of  barge  traffic 
downstream,  12  million  tons.  Do  you  know  what's  the  biggest  year 
they  ever  had?  It  was  3.3  million  tons.  Today  they  are  doing  about 
2  million  tons. 

So  the  underlying  assumptions  that  drive  the  Master  Manual 
just  don't  make  any  sense.  They  are  out  of  date  and  need  to  be 
chsinged. 

It's  not  just  with  respect  to  barge  traffic.  We  also  know  that 
recreation  was  downplayed  when  the  Master  Manual  was  originally 
devised.  It  was  downplayed  because  people  did  not  anticipate  the 
tremendous  growth  that  recreation  would  experience  in  the  up- 
stream States  and  its  economic  importance.  We  now  know  from  the 
work  that  has  been  done  in  the  preliminary  assessment  of  benefits 
that  recreation  is  $67  million  a  year;  navigation,  $14  million.  So 
recreation  is  far  more  important  economically  than  is  navigation, 
over  4  to  1  in  terms  of  its  importance,  but  it  was  given  short 
shrift — again,  another  signal  that  the  Master  Manual  is  simply  out 
of  date. 

So  that's  why  this  hearing  is  important.  The  Master  Manual  is 
now  going  through  a  review,  and  we  have  some  questions  to  ask 
about  the  direction  of  that  review.  Basically,  our  motivation  is  sim- 
ple: we  want  fair  treatment.  We  understand  there  are  legitimate 
downstream  interests,  as  there  are  legitimate  upstream  interests. 
We  understand  that  recreation  deserves  a  focus,  as  does  barge  traf- 
fic. But  we  want  them  given  the  appropriate  focus,  fair  treatment. 
That's  what  we  ask  for  and  that's  what  we'll  insist  on. 

I  want  to  thank  Chairman  Baucus  for  holding  this  hearing.  I  was 
asking  Max  this  morning  how  old  he  is.  Max  is  only  51  years  old, 
and  here  he  is,  chairman  of  a  major  committee,  the  Environment 
and  Public  Works  Committee.  He  is  also  the  ranking  Democrat  on 
the  Finance  Committee,  which  means  that  at  some  point  he  will  be 
chairman  of  the  Finance  Committee,  which  is  the  most  powerful 
committee  in  the  United  States  Senate.  So  Montana  has  a  lot  of 
clout.  You  have  a  lot  of  clout  because  your  senior  Senator  here  has 
a  lot  of  clout.  It  is  remarkable  for  a  man  5 1  years  old  to  be  in  the 
positions  of  responsibility  that  Max  Baucus  has.  I  just  say  to  you 
that  these  are  very,  very  important  points  not  only  for  Montana 
but  for  all  of  us  upstream,  because  his  clout  is  ours  and  his  power 
and  his  position  help  us  assure  that  we  get  fair  treatment. 

Again,  Mr.  Chairman,  thank  you  for  holding  this  hearing  today. 

Senator  Baucus.  That  means  we  have  to  produce  now.  [Laugh- 
ter.] 

[Applause.] 

Senator  BAUCUS.  Thank  you  very  much. 

I  would  now  like  to  turn  to  the  first  panel.  I  will  introduce  the 
panel  for  everyone's  benefit,  and  also  remind  the  panelists  to  speak 
only  five  minutes.  We  have  three  panels  and  we  don't  have  a  lot 
of  time.  We  will  be  able  to  get  to  everyone  if  we  all  stay  within  our 
time  limits.  I  will  encourage  Senator  Conrad  and  myself  to  restrain 
ourselves,  too,  so  that  we  can  get  to  all  the  panelists  and  give  each 
panel  a  fair  shake. 

The  first  panel  includes  Mr.  James  Duffus.  Mr.  Dufius  is  Direc- 
tor of  Natural  Resources  Management  Issues  of  the  Resources, 


Community,  and  Economic  Development  Division  of  the  United 
States  General  Accounting  Office,  better  known  as  the  GAO.  The 
GAO  is  an  arm  of  the  Congress  which  does  excellent  work.  It  is 
nonpartisan.  It  basically  examines  various  Government  functions 
and  operations  and  I  think  they  do  an  excellent  job.  It's  an  inde- 
pendent and  objective  outfit. 

Next  is  Colonel  John  Schaufelberger.  Colonel  Schaufelberger  is 
the  Division  Engineer  at  the  Omaha  Division  of  the  Army  Corps 
of  Engineers,  essentially  responsible  for  the  management  of  the 
basin. 

Mr.  Mark  Simonich,  Director  of  the  Department  of  Natural  Re- 
sources in  Helena.  Mark  has  been  very  active  with  this  issue  in 
various  capacities  over  the  years. 

Mr.  Dave  Sprynczynatyk,  State  Engineer  of  the  North  Dakota 
State  Water  Commission.  Dave,  welcome  to  Montana. 

And  Mr.  Robby  Roberts,  Secretary  of  the  South  Dakota  Depart- 
ment of  Environment  and  Natural  Resources. 

So  let's  begin  with  you,  Mr.  Duffus. 

Your  statements  will  be  included  in  the  record.  I  encourage  you 
to  summarize.  We  can  give  each  of  you  only  five  minutes,  so  try 
to  do  the  best  you  can  within  that  five  minutes.  We  have  an  egg 
timer  here,  so  when  you  hear  the  timer  bell  go  off  figure  out  a  way 
to  summarize  and  wrap  up. 

OK,  Mr.  Duffus? 

STATEMENT  OF  JAMES  DUFFUS,  III,  DIRECTOR,  NATURAL  RE- 
SOURCES MANAGEMENT  ISSUES,  RESOURCES,  COMMUNITY, 
AND  ECONOMIC  DEVELOPMENT  DIVISION,  GENERAL  AC- 
COUNTING OFFICE,  WASHINGTON,  DC,  ACCOMPANIED  BY 
LEO  GANSTER,  ASSISTANT  DIRECTOR;  AND  STANLEY  G. 
FEINSTEIN,  SENIOR  ATTORNEY 

Mr.  Duffus.  Thank  you,  Mr.  Chairman,  and  Senator  Conrad. 
With  me  today  are  Leo  Ganster,  GAO  Assistant  Director,  and  Stan 
Feinstein,  a  GAG  Senior  Attorney,  who  will  be  assisting  me  in  re- 
sponding to  questions  about  our  report. 

I  am  pleased  to  be  here  today  for  the  committee's  hearing  on  the 
status  of  the  revisions  that  the  U.S.  Army  Corps  of  Engineers  is 
making  to  its  Missouri  River  Master  Manual.  As  agreed,  my  re- 
marks will  be  limited  primarily  to  our  January  27,  1992,  report  on 
the  Corps'  management  of  the  Missouri  River  reservoir  system 
under  drought  conditions  in  1988,  1989,  and  1990. 

In  summary,  we  reported  that  the  Corps  acted  consistently  with 
its  drought  contingency  plan  in  releasing  water  from  the  reservoir 
system  during  the  three  years  and  all  of  the  purposes  served  by  the 
reservoirs  were  adversely  affected  except  flood  control. 

The  plan  does  not  reflect  current  economic  conditions  in  the  Mis- 
souri River  basin,  although  the  Corps'  ongoing  revisions  to  its  Mas- 
ter Manual  are  expected  to  address  this  issue. 

Contrary  to  what  the  Corps  believed.  Federal  statutes  do  not  re- 
quire the  Corps  to  give  recreation  a  lower  priority  than  other 
project  purposes — flood  control,  navigation,  irrigation,  and  the  gen- 
eration of  hydroelectric  power — in  major  decisions  about  water  re- 
leases. 


Finally,  the  Congress  should  consider  legislation  requiring  the 
Corps  to  establish  priorities  for  operating  its  reservoir  projects  on 
the  basis  of  the  economic,  environmental,  social,  and  other  benefits 
of  all  authorized  purposes. 

Conditions  supporting  the  economic  assumptions  on  which  the 
Corps'  drought  contingency  plan  is  based  have  changed  over  time. 
For  example,  in  1944  the  Corps  estimated  the  demand  for  river 
transport  of  goods  at  12  million  tons  annually.  Estimates  developed 
in  the  1950's  reduced  this  projection  to  about  5  million  tons  by 
1980.  At  the  peak  of  commercial  navigation  in  1977,  3.3  million 
tons  of  goods  were  shipped  on  the  Missouri  River.  As  of  1988,  the 
tonnage  shipped  on  the  river  had  declined  further  to  2.2  million 
tons.  Conversely,  other  impacts  were  not  anticipated  in  developing 
the  plan,  other  impacts  of  recreational  use  of  the  reservoirs  in 
terms  of  the  revenues  recreation  industries  could  provide  for  North 
Dakota,  South  Dakota,  and  Montana. 

The  Corps  is  revising  its  Master  Manual  because  information  in 
the  manual  is  outdated  and  because  users  of  the  Missouri  River 
reservoir  system  have  questioned  the  Corps'  operation  of  it.  In  up- 
dating its  manual,  it  is  important  that  the  Corps  obtain  the  most 
complete  and  up-to-date  information  possible  about  the  demand  for 
water.  For  example,  information  we  obtained  during  our  review 
showed  that  visitors  to  the  reservoirs  spent  about  $65  million  in 
1988.  On  the  other  hand,  gross  revenues  from  barge  companies 
were  about  $17  million  in  1988.  Further,  a  June  1991  report  which 
assumed  a  complete  loss  of  navigation  on  the  Missouri  River  esti- 
mated that  Missouri's  net  farm  income  would  decline  by  more  than 
$105  million  in  1991.  These  are  examples  of  the  types  of  data  the 
Corps  should  gather  and  use  in  reviewing  various  operating  alter- 
natives as  it  updates  its  manual. 

At  the  time  of  our  review,  the  Corps  interpreted  section  9  of  the 
Flood  Control  Act  of  1944,  which  authorized  construction  of  the 
Missouri  River  reservoir  system,  to  require  that  authorized  pur- 
poses be  categorized  as  either  primary  or  secondary.  The  Corps  also 
believed  that  secondary  purposes,  under  which  it  included  recre- 
ation, had  to  be  relegated  to  a  lower  operating  priority  than  pri- 
mary purposes.  As  a  result,  according  to  the  Corps,  recreational 
use  of  the  reservoirs  was  not  a  factor  in  the  Corps'  major  decisions 
about  water  releases  during  the  drought.  Corps  officials  said  they 
would  not  give  priority  to  recreation  over  other  purposes,  even  if 
their  analysis  showed  that  the  change  in  priority  could  increase 
total  benefits  from  the  system,  because  of  the  Corps'  position  on 
primary  and  secondary  purposes.  They  said  that  Congressional  ap- 
proval would  be  needed  to  change  existing  operating  priorities. 

As  stated  in  our  report,  our  review  did  not  reveal  a  statutory 
scheme  for  categorizing  project  purposes  as  primary  and  secondary, 
and  we  see  no  appropriate  statutory  basis  for  precluding  from  con- 
sideration the  economic  and  other  benefits  of  any  authorized  pur- 
pose in  establishing  operating  priorities  for  the  reservoir  system. 

To  ensure  that  the  Corps  maximizes  the  economic  and  other  ben- 
efits of  all  authorized  purposes  of  the  Missouri  River  reservoir  sys- 
tem and  other  Corps  water  projects,  our  report  recommended  that 
the  Congress  consider  enacting  legislation  to  require  that  the  Corps 
establish  operating  priorities  for  its  reservoir  projects  on  the  basis 


of  the  economic,  environmental,  social,  and  other  benefits  to  be  de- 
rived from  all  authorized  purposes. 

Several  changes  have  occurred  since  we  issued  our  report  almost 
2  years  ago,  including  the  Corps'  assurances  that  it  will  consider 
all  authorized  purposes  equally  as  it  revises  its  Master  Manual. 
While  we  defer  to  the  Corps  concerning  the  specifics  and  status  of 
their  analysis  and  revisions,  such  a  change  in  policy,  if  imple- 
mented, would  be  consistent  with  the  thrust  of  our  report. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much,  Mr.  Duffus. 

Colonel  Schaufelberger? 

STATEMENT  OF  COLONEL  JOHN  E.  SCHAUFELBERGER,  DIVI- 
SION ENGINEER,  OMAHA  DIVISION,  U.S.  ARMY  CORPS  OF  EN- 
GINEERS, OMAHA,  NE 

Colonel  Schaufelberger.  Mr.  Chairman  and  Senator  Conrad, 
it's  a  great  pleasure  for  me  to  be  here  today  to  testify  before  you 
regarding  the  status  of  the  Missouri  River  Master  Water  Control 
Manual  Review  and  Update. 

The  Master  Water  Control  Manual,  which  we  will  call  the  Master 
Manual,  was  first  developed  in  the  1950's  and  last  revised  in  1979, 
to  pro\'ide  for  the  method  by  which  we  operate  the  system. 

The  impacts  associated  with  the  recent  drought  prompted  the 
Corps  of  Engineers  to  initiate  a  review  of  the  current  Master  Man- 
ual in  November  of  1989.  The  purpose  of  that  review  is  to  deter- 
mine if  the  current  plan  is  the  one  that  best  meets  the  contem- 
porary needs  of  the  Missouri  Basin.  It  consists  of  technical  studies; 
alternatives  development;  and  economic,  environmental,  and  social 
impact  assessments.  It  includes  all  environmental  studies  and  pub- 
lic and  agency  involvement  required  by  the  National  Environ- 
mental Policy  Act  and  other  statutes. 

The  search  for  a  plan  that  best  serves  the  contemporary  needs 
of  the  basin  has  focused  on  potential  changes  in  two  primary  fac- 
tors. The  first  is  the  amount  of  storage  reserved  for  permanent  pool 
and  for  use  during  drought.  The  second  feature  being  considered 
for  change  is  the  amount  and  timing  of  system  releases  for  naviga- 
tion, water  supply,  irrigation,  power  production,  water  quality, 
flood  control,  recreation,  fish  and  wildlife,  and  environmental  qual- 
ity. 

Specific  changes  in  the  quantity  and  timing  of  releases  include 
changes  in  the  criteria  for  flows  for  navigation  service;  length  of 
navigation  season;  minimum  releases  during  non-navigation  peri- 
ods; spring  and  summer  releases  to  improve  the  river's  ecosystem; 
regulation  of  the  upper  three  reservoirs  to  improve  fish  production; 
and  modifying  releases  to  provide  improved  nesting  habitat  for  the 
endangered  interior  least  tern  and  threatened  piping  plover. 

Alternatives  are  then  compared  in  terms  of  economic  and  envi- 
ronmental performance.  Economic  factors  include  flood  control, 
water  supply,  hydropower,  recreation,  and  navigation.  Environ- 
mental factors  include  wetlands  and  riparian  habitat,  interior  least 
term  and  piping  plover  habitat,  reservoir  fish  production,  reservoir 
and  river  cold  water  fish  habitat,  river  warm  water  fish  habitat, 
physical  habitat  for  native  riverine  fish,  and  the  impact  on  historic 
properties. 
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A  preferred  plan  for  operating  the  system  has  not  yet  been  iden- 
tified. In  accordance  with  poUcy,  such  a  plan  would  provide  the 
greatest  economic  benefit  consistent  with  protecting  the  environ- 
ment. Many  alternatives  provide  nearly  equal  economic  output.  We 
have  investigated  ways  to  provide  balanced  output  among  the  var- 
ious environmental  factors.  Our  biggest  challenge  is  in  developing 
alternatives  that  provide  improved  habitat  for  the  endangered  pal- 
lid sturgeon  and  good  output  in  all  economic  areas.  The  primary 
tradeoff  appears  to  be  between  pallid  sturgeon  habitat  and  naviga- 
tion. 

We  have  had  great  participation  by  a  wide  variety  of  diverse 
groups  in  the  Master  Manual  review  process.  We  have  conducted 
13  public  meetings  throughout  the  basin.  We  have  worked  with  10 
other  Federal  agencies,  14  States,  and  the  Missouri  Basin  Indian 
tribes.  A  number  of  the  individuals  who  have  been  involved  are 
taking  part  in  today's  hearing.  We  appreciate  their  continued  sup- 
port. 

I  do  not  exaggerate  when  I  say  we  could  not  have  accomplished 
this  review  without  their  technical  help,  advice,  and  wise  counsel. 
That  cooperation  was  demonstrated  during  the  issue  review  con- 
ference which  we  recently  held  in  Omaha.  Affected  States,  as  well 
as  Indian  tribes  and  Federal  agencies,  convened  to  discuss  the 
technical  adequacy  of  the  preliminary  draft  Environmental  Impact 
Statement. 

These  review  efforts  will  provide  a  technically  sound  foundation 
for  public  review  of  the  draft  Environmental  Impact  Statement 
scheduled  between  March  and  July  of  next  year. 

Mr.  Chairman,  that  concludes  my  statement. 

Senator  Baucus.  Thank  you  very  much.  Colonel. 

Mr.  Simon  ich? 

STATEMENT  OF  MARK  SIMONICH,  DIRECTOR,  DEPARTMENT 
OF  NATURAL  RESOURCES,  MONTANA,  HELENA,  MT 

Mr.  SiMONlCH.  Thank  you,  Senator  Baucus.  I  am  here  today  on 
behalf  of  Governor  Marc  Racicot,  and  on  behalf  of  the  Gk)vemor  I 
would  like  to  thank  you  for  holding  this  hearing  today,  and  espe- 
cially thank  Senator  Conrad  and  welcome  him  to  the  State  of  Mon- 
tana. 

I  am  the  Director  of  the  Department  of  Natural  Resources.  This 
department  is  the  preeminent  State  agency  in  charge  of  managing 
and  controlling  State  waters. 

Even  in  the  best  of  times,  as  you  are  well  aware,  Montana  is  a 
dry  State.  On  average,  we  achieve  only  11  to  15  inches  of  rainfall 
per  year.  Just  to  give  you  a  comparison,  that  compares  with  about 
39  inches  annually  in  the  Washington,  D.C.  area.  So  it  is  a  very 
dry  State,  and  we  have  been  experiencing  a  severe  drought  for  the 
past  several  years.  You  can  see  that  we  have  been  operating  on  a 
very  thin  margin  for  about  the  past  eight  years. 

In  eastern  Montana,  one  bright  spot  in  our  economy  has  been  the 
growth  in  tourism  and  recreation.  Fort  Peck  Reservoir  can  become 
one  of  the  premiere  walleye  fisheries  in  the  country.  Unfortunately, 
that  growth  and  recognition  has  been  threatened  as  a  result  of  the 
Corps  of  Engineers'  management  of  the  Missouri  River  reservoirs 


during  the  drought.  For  too  long  the  Corps  has  operated  the  Mis- 
souri River  and  its  system  of  dams  as  if  there  were  no  drought. 

Montana  and  other  upstream  States  gave  up  a  lot  of  valuable 
land  for  the  dams  on  the  Missouri  River,  as  you  both  noted  earlier. 
The  downstream  States  benefitted  immediately  from  the  dams  with 
flood  control  and  water  for  navigation  and  municipal  water  sup- 
plies. The  upper  basin  States  still  have  not  received  that  economic 
benefit. 

In  light  of  these  concerns,  the  Corps'  present  effort  to  review  and 
update  its  Master  Manual  is  long  overdue.  This  review  recognizes 
that  the  current  Master  Manual  is  outdated  and  that  new  inter- 
ests, values,  and  needs  must  be  adequately  incorporated  into  the 
Master  Manual. 

At  first,  Montana  was  optimistic  about  this  review.  We  have  par- 
ticipated from  the  beginning  and  will  continue  to  participate  in 
that  process.  Montana  has  always  taken  it  for  granted  that  the 
Corps  operated  under  the  assumption  that  fish  and  wildlife  and 
recreation,  authorized  purposes  of  the  reservoir,  were  considered 
equal  to  other  uses  of  the  reservoir,  so  Montana  was  very  dis- 
appointed early  in  the  Master  Manual  review  process  to  be  pre- 
sented with  an  August,  1990  letter  from  the  Corps,  a  legal  opinion, 
that  stated  that  fish  and  wildlife  and  recreation  were  secondary 
uses.  In  short,  that  meant  that  the  Corps  could  choose  to  operate 
the  reservoirs  so  that  fish  and  wildlife  and  recreation  would  simply 
receive  whatever  water  was  left  over. 

All  Montana  was  asking  for  then,  and  all  we  continue  to  ask  for, 
is  fair  and  equal  consideration.  We  know  the  Corps  has  a  difficult 
job  running  the  reservoirs,  with  all  the  competing  demands  for  the 
resource,  but  we  believe  that  the  Flood  Control  Act  of  1944  re- 
quired the  Corps  to  give  equal  consideration  to  fish  and  wildlife 
and  recreation. 

This  was  especially  true  for  Fort  Peck  Reservoir,  since  the  Fed- 
eral law  was  amended  in  1986  to  specifically  provide  and  empha- 
size that  recreation  is  an  authorized  purpose  of  Fort  Peck  Res- 
ervoir. 

When  Montana  and  North  and  South  Dakota  found  out  that  de- 
spite the  review  that  was  taking  place,  that  fish  and  wildlife  and 
recreation  were  relegated  to  the  bottom  of  the  priorities,  we  felt  we 
were  forced  into  the  courts.  What  good  was  a  Master  Manual  re- 
view process  when  the  central  premise  was  that  we  were  only  enti- 
tled to  leftover  waters?  Montana  and  the  Dakotas,  therefore,  in 
early  1991  filed  a  lawsuit  in  U.S.  District  Court  asking  for  fair  and 
equal  consideration  for  fish  and  wildlife  and  recreation  in  the  man- 
agement of  those  reservoirs. 

During  our  litigation,  a  transportation  expert  from  Iowa  State 
University,  Dr.  Phillip  Baumel,  demonstrated  that  the  downstream 
States  and  the  barge  industry  had  produced  bogus  studies,  inflat- 
ing the  importance  of  river  transportation. 

The  Corps  commissioned  a  study  by  the  Tennessee  Valley  Au- 
thority of  navigation  economics  on  the  Missouri  River,  but  refused 
to  release  the  full  report  to  the  upper  basin  States.  In  April,  1992, 
Judge  Shanstrom,  over  the  objections  of  the  Corps,  ordered  the  en- 
tire report  turned  over  to  Montana  and  the  Dakotas  for  analysis. 
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This  report  was  found  to  be  unsupportable  and  biased  toward  navi- 
gation. 

As  a  result  of  that  litigation,  the  Justice  Department  in  a  March, 
1992  letter  to  the  upper  States  admitted  that  the  authorized  pur- 
poses were  equal  and  that  Congressionsd  authorization  was  not 
necessary  for  the  Corps  to  change  its  priorities. 

Yes,  sir. 

That  was  also  buttressed  in  a  July,  1992  deposition  by  John 
Elmore,  the  Corps'  highest  ranking  official. 

Because  the  upper  States  had  already  achieved  what  they  had 
been  asking  for,  earlier  this  year  Judge  Shanstrom  dismissed  that 
suit.  That  was  the  second  suit  that  had  been  filed  by  the  upper 
basin  States.  The  upper  basin  States  have  continued  to  file  these 
suits  because  we  believe  that  we  have  very  severe  drought  restric- 
tions in  our  States,  and  that  the  issues  have  not  been  completely 
resolved  by  the  Corps  of  Engineers.  Because  of  this,  we  will  con- 
tinue to  act  in  good  faith  and  follow  through  the  process,  but  we 
will  continue  to  look  to  the  courts,  if  need  be,  to  protect  Montana's 
interests. 

Thank  you,  Senator. 

Senator  Baucus.  Thank  you  very  much. 

Mr.  Sprynczynatyk? 

STATEMENT  OF  DAVID  A.  SPRYNCZYNATYK,  STATE  ENGINEER, 
NORTH  DAKOTA  STATE  WATER  COMMISSION,  BISMARCK,  ND 

Mr.  Sprynczynatyk.  Thank  you.  Senator  Baucus  and  Senator 
Conrad,  and  thank  you  for  being  here  today  to  listen  to  our  con- 
cerns about  the  management  of  the  Missouri  River.  For  the  record, 
my  name  is  David  Sprynczynatyk.  I  am  the  North  Dakota  State 
Engineer,  and  I  also  serve  as  the  Secretary  and  Chief  Engineer  for 
the  State  Water  Commission. 

Record-high  precipitation  and  runoff  this  summer  has  ended 
much  of  the  severe  drought  that  has  plagued  the  Missouri  River 
basin  for  six  years,  but  the  effects  of  the  drought  linger.  Unfortu- 
nately, the  upper  basin  States  have  incurred  a  disproportionate 
share  of  the  adverse  impacts  generated  by  lingering  drought  condi- 
tions. Because  of  the  low  reservoir  level  maintained  during  the 
drought,  the  upper  basin  States  experienced  substantial  losses  of 
water  for  authorized  uses,  such  as  water  supply,  agriculture,  recre- 
ation, hydropower  generation,  and  fish  and  wildlife.  Below  normal 
rainfall  and  snowfall  were  mostly  responsible  for  the  adverse  im- 
pacts, but  the  Corps'  reservoir  management  decisions,  which  are 
based  on  an  outdated  reservoir  control  manual,  had  severe  con- 
sequences. 

To  put  the  potential  drawdown  in  perspective,  it  is  important  to 
understand  that  under  provisions  of  the  unrevised  manual — or  the 
current  manual — each  of  the  big  three  reservoirs  could  be  drawn 
down,  on  average,  70  feet  from  normal  operating  levels. 

Basically,  the  Master  Manual  is  the  same  document  that  was  in 
place  in  1960,  although  the  contemporary  uses  of  the  river  and  the 
reservoirs  have  changed  dramatically.  In  the  face  of  these  changes, 
which  include  conflicting  objectives,  interests,  and  varying  hydro- 
logic  conditions,  the  need  for  an  updated  Master  Manual  became 
an  urgent  concern. 
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The  Master  Manual  review  consists  of  a  two-phase  study.  Phase 
I  was  a  limited  effort,  initiated  in  November  of  1989  and  completed 
in  May  of  1990.  Phase  I  supported  the  belief  of  the  upstream  States 
that  a  revised  Master  Manual  could  provide  greater  economic  and 
environmental  benefits  than  the  present  Master  Manual. 

Phase  II  was  initiated  in  July  of  1990  and  was  to  be  completed 
by  December  of  1991.  As  of  today,  the  Missouri  River  Basin  States 
are  anxiously  waiting  for  Phase  II  final  results.  Repeated  postpone- 
ments mean  that  the  earliest  the  Phase  II  review  will  be  complete 
is  1995.  After  three  and  a  half  years  of  work,  the  Corps  has  re- 
leased an  eight- volume,  5,000-page  preliminary  draft  Environ- 
mental Impact  Statement  for  the  Master  Manual.  The  Corps  has 
received  more  than  500  comments  from  Federal  agencies,  the 
States,  and  the  Indian  tribes  on  the  preliminary  draft  EIS.  The  fol- 
lowing are  several  of  our  most  important  concerns  that  must  be  ad- 
dressed before  public  release  of  the  revised  Master  Manual. 

Number  one,  we  urge  the  Corps  to  identify  a  preferred  alter- 
native in  the  draft  Environmental  Impact  Statement.  It  is  impor- 
tant for  the  Corps  to  commit  to  choosing  a  preferred  alternative  in 
their  release  of  the  draft  EIS  to  the  public  which  will  provide  the 
public  with  knowledge  of  which  alternative  the  Corps  believes  pro- 
vides direction  for  and  reflects  the  current  needs  of  the  entire  Mis- 
souri River  basin. 

Second,  in  an  effort  to  move  toward  balancing  the  benefits,  we 
have  taken  the  position  that  the  preferred  alternative  will  need  to 
provide  a  permanent  pool  level  of  no  less  than  44  million  acre-feet. 
In  other  words,  the  preferred  alternative  should  be  selected  from 
what's  known  as  the  "E  series"  in  the  preliminary  draft  EIS. 

Number  three,  study  conclusions  thus  far  are  biased  because 
they  are  compared  to  the  existing  water  control  plan.  The  current 
water  control  plan  is  heavily  weighted  toward  navigation  and  its 
tremendous  water  demands;  therefore,  any  modification  to  higher 
permanent  pools  would  obviously  impact  navigation.  Instead,  the 
Corps  needs  to  give  equal  consideration  to  all  uses  by  maximizing 
the  benefits  and  then  determining  the  best  mix  of  optimized  bene- 
fits. 

Number  four,  navigation  on  the  Mississippi  River  is  not  an  au- 
thorized purpose  of  the  Missouri  River  system,  and  we  are  pleased 
to  note  that  the  results  of  the  study  show  that  the  Missouri  River 
operations  do  not  impact  Mississippi  River  navigation. 

Number  five,  the  preliminary  draft  EIS  is  flawed  because  the 
navigation  analysis  is  in  error,  and  we  feel  that  the  Corps  must 
modify  its  analysis.  Also,  we  believe  the  Corps  must  expeditiously 
make  the  necessary  changes  to  improve  the  preliminary  draft  EIS 
and  more  equally  distribute  the  contemporary  benefits. 

In  the  Master  Manual  review  process,  environmental  concerns 
may  likely  dictate  a  preferred  alternative.  We  believe  it  is  apparent 
that  virtually  any  change  from  the  current  water  control  plan 
would  benefit  the  overall  environmental  community. 

It  is  also  apparent  that  the  Corps  will  have  to  meet  legal  envi- 
ronmental considerations  throughout  the  Missouri  River  basin, 
such  as  the  Endangered  Species  Act  and  water  quality  standards, 
and  should  maximize  the  output  of  the  natural  resource  categories. 
Of  primary  concern  is  the  troubled  status  of  the  cold  water  fishery 
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caused  by  the  low  lake  levels,  particularly  at  Lake  Sakakawea. 
Steps  must  be  taken  to  enhance  reservoir  cold  water  habitat  by  ob- 
taining higher  lake  elevations.  The  North  Dakota  State  Depart- 
ment of  Health  and  Consolidated  Laboratories  are  concerned  that 
any  drawdown  below  elevation  1830  at  Lake  Sakakawea  will  vio- 
late the  State's  water  quality  standards. 

Since  completion  of  the  Missouri  River  mainstem  reservoirs,  the 
operation  of  those  reservoirs  has  caused  streambank  erosion  prob- 
lems in  the  open  reach  of  the  river.  We  also  believe  these  concerns 
must  be  addressed  by  the  Corps  as  they  complete  this  study. 

Senator  Baucus.  I'm  going  to  have  to  ask  you  to  summarize. 

Mr.  Sprynczynatyk.  The  last  point  I  would  like  to  make  is  that 
preliminary  results  show  that  it  is  possible  to  regulate  the 
mainstem  reservoirs  in  such  a  manner  as  to  have  significantly 
higher  lake  levels,  while  still  meeting  all  downstream  water  re- 
quirements, and  in  fact,  providing  greater  benefits  to  everyone, 
which  includes  additional  security  during  low  water  periods. 

In  closing,  we  ask  for  fairness  and  equity  and  insist  that  the 
Corps  modify  its  analysis  in  this  regard.  We  feel  that  the  Corps  can 
expeditiously  make  the  necessary  changes  to  improve  the  prelimi- 
nary draft  EIS  and  more  equally  distribute  the  contemporary  bene- 
fits. 

Thank  you. 

Senator  Baucus.  Thank  you  very  much,  Mr.  Sprynczynatyk. 

Mr.  Roberts? 

STATEMENT  OF  ROBERT  ROBERTS,  SECRETARY,  SOUTH  DA- 
KOTA DEPARTMENT  OF  ENVIRONMENT  AND  NATURAL  RE- 
SOURCES, PIERRE,  SD,  ACCOMPANIED  BY  JIM  McCOWAN,  EX- 
ECUTIVE DIRECTOR,  PIERRE  CHAMBER  OF  COMMERCE  AND 
PIERRE  ECONOMIC  DEVELOPMENT  CORP. 

Mr.  Roberts.  Mr.  Chairman,  thank  you  very  much.  My  name  is 
Robert  Roberts;  I  am  Secretary  of  the  South  Dakota  Department  of 
Environment  and  Natural  Resources.  I  am  accompanied  today  by 
Jim  McCowan,  Executive  Director  of  the  Pierre  Chamber  of  Com- 
merce and  Pierre  Economic  Development  Corporation.  I  thank  you 
for  the  opportunity  to  make  this  presentation. 

While  outlining  the  history  of  the  current  management  of  the 
river,  I  want  to  touch  very  briefly  on  four  arguments,  some  of 
which  have  been  referred  to  already. 

First,  the  management  of  the  river  has  not  been  consistent  with 
the  intention  of  Pick-Sloan. 

Second,  the  management  of  the  river  has  not  complied  with  the 
O'Mahoney-Milliken  amendment. 

Third,  current  management  of  the  river  does  not  make  economic 
sense. 

And  fourth,  current  management  of  the  river  does  not  make  envi- 
ronmental sense. 

When  I  say  "management  of  the  river,"  Mr.  Chairman,  I  don't 
mean  day-to-day  operations  of  the  Corps  as  much  as  I  mean  how 
the  Nation  has  managed  the  river.  In  the  1940's,  my  State  made 
a  deal  with  the  Federal  Gk)vernment  as  part  of  the  Pick-Sloan  plan. 
As  you  know,  Pick-Sloan  simply  combined  two  plans:  one  for  large 
dams,  put  forward  by  the  Corps  of  Engineers,  and  the  other  for  ir- 
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rigation  projects,  put  forward  by  the  Bureau  of  Reclamation.  The 
deal  was  this:  we  would  trade  520,000  acres  of  prime  farmland  for 
a  series  of  dams  and  major  irrigation  projects.  We  gave  up  the 
land;  we  got  the  dams,  and  we  got  3  percent  of  the  promised  irriga- 
tion projects. 

We  are  no  longer  waiting  for  the  remaining  97  percent  of  those 
projects  because  that  isn't  going  to  happen,  and  that  isn't  the  kind 
of  economic  development  that  we  need  today.  But  I  hope  the  com- 
mittee understands,  as  is  clear  from  their  comments  that  they  do, 
that  we  believe  we  did  not  receive  what  was  promised  to  us,  and 
that's  why  we  say  the  management  of  the  river  has  not  been  con- 
sistent with  the  intention  of  Pick-Sloan. 

Because  the  upper  basin  States  were  suspicious  of  the  rivers  and 
harbors  bill,  they  included  an  amendment,  the  O'Mahoney-Milliken 
amendment,  which  provided  that  water  captured  by  the  reservoirs 
could  be  used  for  navigation  only  if  it  did  not  conflict  with  use  of 
water  for  other  purposes.  As  things  have  developed,  however,  up- 
stream consumptive  uses  have  not  been  as  important  as  the  emerg- 
ing upstream  nonconsumptive  uses,  such  as  the  use  of  water  for 
fish  and  wildlife  and  recreation.  The  general  consensus  during  the 
debate  on  that  amendment  was  that  the  O'Mahoney-Milliken 
amendment  subordinated  navigation  to  other  uses.  But  as  you 
know,  Mr.  Chairman,  that  has  not  been  the  case,  and  we  conclude 
that  the  management  has  not  been  consistent  with  the  amend- 
ment. 

Third,  Mr.  Chairman,  current  management  of  the  Missouri  River 
system  does  not  make  economic  sense.  Mr.  Duffus  has  already  re- 
ferred to  the  report  that  the  GAO  made,  and  it  has  been  touched 
on  by  a  couple  of  the  other  speakers.  Colonel  Schaufelberger  spoke 
of  the  meeting  we  had  in  Omaha  two  weeks  ago.  The  plans  cur- 
rently being  developed  by  the  Corps  include  a  maximum  economic 
value  for  navigation  of  $17  million  and  a  maximum  economic  value 
for  recreation,  counting  only  direct  spending,  of  approximately  $50 
million.  In  other  words,  without  using  an  economic  multiplier  to 
measure  the  total  value  of  the  recreation  industry,  it  is  already 
about  300  percent  of  the  barge  industry. 

Let  me  make  very  clear  that  the  Corps  is  not  predicting  these 
amounts  for  each  industry.  They  have  simply  adopted  the  figures 
that  exist  for  planning  purposes.  In  other  words,  this  is  so  clear  an 
economic  disparity  that  it  isn't  even  controversial  any  more.  We 
conclude  from  that,  Mr.  Chairman,  that  current  management  of  the 
river  does  not  make  economic  sense. 

Finally,  current  management  of  the  river  does  not  make  environ- 
mental sense.  The  system  has  been  operated  with  environmental 
benefits  considered  as  a  secondary  purpose,  at  best,  but  it  seems 
clear  that  in  the  future  environmental  requirements  will  become 
even  more  important.  Mr.  Sprynczynatyk  has  touched  on  those  en- 
vironmental issues. 

We  conclude,  Mr.  Chairman,  that  the  economic  development  ben- 
efits promised  to  the  upper  basin  States  by  Pick-Sloan  never  hap- 
pened. The  protection  of  upstream  rights  promised  by  the 
O'Mahoney-Milliken  amendment  has  not  occurred,  and  current 
management  of  the  river  does  not  make  economic  or  environmental 
sense. 
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There  is  an  old  line  in  the  west,  Mr.  Chairman,  that  water  runs 
uphill  toward  money  and  power.  The  Missouri  River,  on  the  other 
hand,  runs  downstream  toward  boats  and  Congress,  not  toward 
economic  or  environmental  goals.  The  Master  Manual  review  offers 
an  opportunity  to  solve  all  four  of  those  problems.  I  hope  we  take 
full  advantage  of  it. 

Thank  you  for  the  opportunity  to  make  this  presentation. 

Senator  Baucus.  Thank  you,  Mr.  Roberts. 

[Applause.] 

That  was  an  excellent  statement.  Thank  you  very  much. 

I  would  like  to  begin  with  Mr.  DufFus.  You  state  in  your  report 
that  there  is  no  legal  requirement  that  the  Corps  give  preference 
to  navigation  over  recreation;  in  fact,  you  state  in  your  report  that 
recreation  must  be  given  at  least  equal  status  to  navigation.  That 
is,  the  law  makes  that  clear,  in  GAO's  judgment,  that  recreation 
has  equal  status  compared  with  navigation.  Is  that  correct? 

Mr.  DuFFUS.  That's  correct,  Mr.  Chairman. 

Senator  Baucus.  And  what  do  you  base  that  on?  Is  that  just  your 
reading  of  the  statute?  What's  the  reason  for  that? 

Mr.  DuFFUS.  The  basis  for  the  Corps'  categorization  of  project 
purposes  as  primary  or  secondary  rose  out  of  their  conclusion  that 
if  a  project  purpose  was  not  identified  and  had  cost  allocated  to  it, 
then  it  was  not  primary,  it  was  secondary.  It  had  to  be  relegated 
to  a  secondary  purpose.  In  documents  that  they  sent  up  to  the  Con- 
gress when  the  project  was  authorized  in  1944  and  approved,  recre- 
ation was  not  allocated  any  cost.  So  it  was  on  that  basis  that  the 
Corps  came  to  the  conclusion  that  recreation  was  a  secondary  pur- 
pose. 

Our  review  of  the  statute  and  our  review  of  the  legislative  his- 
tory found  no  basis  for  that. 

Senator  Baucus.  Colonel,  do  you  agree  that  there  is  nothing  in 
the  law  that  requires  navigation  to  be  given  preference  over  recre- 
ation— or  to  ask  the  same  question  turned  around,  that  the  law  in 
fact  requires  that  equal  emphasis  be  given  to  recreation  as  com- 
pared to  navigation? 

Colonel  SCHAUFELBERGER.  Sir,  the  law  does  not  discriminate. 
The  law  says  that  in  the  purposes  of  the  reservoirs — and  they  are 
enunciated — there  is  no  priority  established.  So  there  is  nothing  in 
the  law  that  says  there  has  to  be  one  priority  over  the  other.  The 
only  priority  established  in  the  law  is  the  O'Mahoney-Milliken 
amendment,  which  specifies  that  consumptive  use  has  priority  over 
other  purposes.  That's  the  only  priority  that  I'm  aware  of  that  is 
specified  by  law. 

Senator  Baucus.  But  there  is  nothing  in  the  law  that  gives  pref- 
erence to  navigation  over  recreation? 

Colonel  SCHAUFELBERGER.  That  is  correct,  there  is  nothing  in  the 
law. 

Senator  BAUCUS.  And  you  heard  Mr.  Roberts  refer  to  the 
O'Mahoney-Milliken  amendment  which  says  that  navigation  is  an 
authorized  purpose,  so  long  as  it  does  not  conflict  with  or  detract 
from  other  uses.  Is  that  correct? 

Colonel  SCHAUFELBERGER.  Other  consumptive  uses,  sir.  Not 
other  uses. 
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Senator  Baucus.  Would  you  comment  on  that  please,  Mr.  Rob- 
erts. 

Mr.  Roberts.  Yes,  Mr.  Chairman. 

It  does  say  "consumptive  uses."  It  was  pointed  out  during  the  de- 
bates on  the  Flood  Control  Act  of  1944  that  reservoir  evaporation 
was  a  consumptive  use  when  water  was  being  stored  for  the  pro- 
duction of  electric  power  or  for  use  in  irrigation.  We  see  no  dif- 
ference between  that  kind  of  storage  and  the  kind  of  storage  that 
is  done  for  recreation  and  fish  and  wildlife  purposes.  We  believe  it 
is  very  clear  that  the  O'Mahoney-Milliken  amendment  subordinates 
navigation  to  a  secondary  position  in  that  case. 

Senator  Baucus.  I  think  that's  pretty  clear,  then,  that  recreation 
deserves  at  least  equal  treatment. 

Mr.  Duffus  is  it  also  true  that  the  Corps'  guidelines  either  re- 
quire or  encourage  or  give  preference  to  the  overall  management  of 
the  plan  that  results  in  the  greatest  net  economic  development  ben- 
efit? Is  that  correct? 

Mr.  Duffus.  That's  correct. 

Senator  Baucus.  Could  you  amplify  on  that  just  a  little  bit, 
please? 

Mr.  Duffus.  Yes.  The  Corps'  regulations  require  that  they  follow 
the  principles  and  guidelines  set  forth  by  the  Water  Resources 
Council,  which  in  effect  say  that  the  economic,  environmental,  and 
social  benefits  of  project  purposes  be  considered  in  evaluating  when 
they  set  their  operating  priorities. 

Senator  Baucus.  Colonel,  is  that  true?  Do  the  Corps  guidelines 
require  that  the  system  be  managed  according  to  the  greatest  net 
economic  development  benefits? 

Colonel  SCHAUFELBERGER.  Sir,  it  requires  it  to  be  managed  to  the 
maximum  net  economic  value,  consistent  with  environmental  re- 
quirements. So  we  must  first  meet  the  environmental  requirements 
and  accomplish  those  goals,  and  then  we  worry  about  the  econom- 
ics. 

Senator  Baucus.  I  understand  what  you're  saying,  but  environ- 
mental considerations  are  extremely  important,  and  Mr.  Roberts 
particularly  alluded  to  them,  but  putting  that  aside  for  a  moment, 
do  Corps  guidelines  still  require  that  the  management  be  according 
to  the  maximum  net  economic  benefit? 

Colonel  SCHAUFELBERGER.  Yes,  sir.  That  is  correct. 

Senator  Baucus.  OK. 

Now,  is  it  also  true  that  according  to  the  Corps'  own  preliminary 
draft  EIS,  44  million  acre-feet  yields  the  greatest  net  economic  ben- 
efit? 

Colonel  SCHAUFELBERGER.  It  depends  upon  how  you  compute  the 
economic  value.  If  you  look  at  simply  the  impact  on  the  Missouri 
Basin  itself,  then  the  44  million  acre-feet  produces  the  greatest  net 
economic  value  by  a  factor  of  one-tenth  of  one  percent.  If  you  add 
the  Mississippi  impact,  then  18  million  acre-feet  has  the  greatest 
maximum  net  economic  value,  again,  by  about  one-tenth  of  one  per- 
cent. 

Senator  BAUCUS.  I'm  sorry,  I  missed  that.  If  you  add  the  Mis- 
sissippi, then  what  happens? 

Colonel  SCHAUFELBERGER.  If  you  add  the  Mississippi  impacts 
onto  the  Missouri  River  impacts,  then  the  18  million  acre-feet  per- 
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manent  pool  provides  the  maximum  net  economic  value,  but  again, 
only  by  one-tenth  of  one  percent.  So  as  we  look  at  the  spectrum  of 
alternatives  that  we've  looked  at  in  detail,  we're  unable  to  really 
discriminate  because  we're  not  convinced  that  the  models  that  we 
have  used  are  accurate  to  one-tenth  of  one  percent. 

So  as  we  look  at  the  alternatives,  we  believe  that  the  real  deci- 
sion as  to  what  alternative  will  ultimately  be  the  preferred  alter- 
native is  going  to  be  driven  by  environmental  factors.  We  have 
some  Endangered  Species  Act  requirements  that  we  have  to  accom- 
plish. But  as  we  look  at  the  total  economics,  averaged  over  the  93 
years  of  record,  it  is  true  that  if  you  only  look  at  the  Missouri 
Basin,  by  a  one-tenth  of  one  percent  margin  in  the  total  dollars,  the 
44  million  acre-  foot  permanent  pool  does  provide  the  highest  net 
economic  value. 

Senator  Baucus.  I'm  curious  that  you  would  refer  to  the  Mis- 
sissippi because  navigation  is  an  authorized  use  for  the  Missouri 
River  but  not  for  the  Mississippi.  So  why  is  the  Corps  even  looking 
at  this  effect  on  the  Mississippi? 

Colonel  SCHAUFELBERGER.  The  National  Environmental  Policy 
Act  requires  us  to  identify  all  impacts  for  any  change  we're  consid- 
ering. And  since  the  Missouri  River  runs  into  the  Mississippi  River, 
we  have  to  look  at  what  the  potential  impacts  are  on  the  Mis- 
sissippi for  some  change.  So  whether  it's  an  authorized  purpose  or 
not,  it  does  fit  under  the  NEPA  requirements  that  it  has  to  be 
looked  at,  because  it  is 

Senator  Baucus.  I  understand  what  you're  saying,  but  the  Na- 
tional Environmental  Policy  Act  was  written  more  from  an  environ- 
mental perspective,  than  from  an  economic  perspective  if  at  all.  As 
to  the  maximum  benefit  of  44  million  acre-feet  yielding  the  greatest 
economic  benefit,  certainly  for  the  Missouri  States,  it  seems  to  me 
that  that  settles  it  because  the  statutes  refer  to  navigation  as  an 
authorized  use  for  the  Missouri  but  not  for  the  Mississippi.  I  don't 
think  that  navigation  should  be  considered  from  the  Mississippi 
point  of  view  because  it's  not  in  the  law. 

Colonel  SCHAUFELBERGER.  As  a  consequence  of  the  meeting  that 
we  had  in  Omaha  at  the  end  of  September,  there  were  comments 
that  require  us  to  look  at  some  of  the  value  functions,  which  may 
change  which  permanent  pool  and  which  flow  series  have  the 
greatest  economic  output.  But  for  the  data  that  is  displayed  in  the 
preliminary  draft  Environmental  Impact  Statement  that  you  have 
in  front  of  you,  as  you  look  at  the  93  years  of  record,  for  our  pur- 
poses, at  a  one-tenth  of  one  percent  discrimination  factor  it  is  hard 
to  say,  "This  is  the  one  that  turns  out  to  be  the  best." 

Now,  when  you  look  at  the  seven  alternatives  that  we  looked  at 
in  chapter  5  for  the  21  years  from  1930  to  1950,  which  is  the  great- 
est drought  of  record,  then  there  is  a  greater  discrimination,  and 
the  44  million  acre-feet  pool  still  is  the  best  economic  performer — 
in  this  case  by  about  2  percent,  as  opposed  to  the  one-tenth  of  one 
percent  when  it  is  averaged  across  the  93  years.  But  as  we  modify 
the  models,  consistent  with  the  input  that  we  received  at  the 
Omaha  meeting,  those  numbers  may  change. 

Senator  BAUCUS.  I  would  like  you  to  just  reflect  on  this.  The 
chart  on  the  easel  here  is  Corps  data;  Senator  Conrad  referred  to 
this  chart.  Essentially,  it  shows  that  the  economic  value  of  recre- 
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ation  is  $67  million,  whereas  the  economic  value  of  navigation  is 
only  $14  million.  That's  the  Corps'  data;  the  Corps  is  the  source  of 
this.  Do  you  validate  or  do  you  consider 

Colonel  SCHAUFELBERGER.  I  don't  know  where  that  data  came 
from.  The  data  that  is  displayed  in  the  preliminary  draft  Environ- 
mental Impact  Statement  indicates  that  the  maximum  national 
economic  development  value  that  you  can  get  out  of  recreational 
use  is  $50  million,  of  which  two-thirds  is  recreation  on  the  six  res- 
ervoirs and  one-third  is  recreation  on  the  river,  either  between  the 
reservoirs  or  downstream.  So  I'm  not  familiar  with  the  source  of 
the  $67  million. 

Senator  Baucus.  Well,  this  is  "Draft  Phase  I  Report  for  the  Re- 
view and  Update  of  the  Missouri  River  Mainstem  Master  Water 
Control  Manual."  So  it's  the  Phase  I  report. 

Colonel  SCHAUFELBERGER.  The  Phase  I  report  was  a  quick  and 
dirty  report  that  was  done  in  a  six-month  period.  Since  then  we 
have  worked  very  closely  with  other  Federal  agencies  and  States 
to  develop  the  value  functions  that  are  the  underpinning  of  the  pre- 
liminary draft  Environmental  Impact  Statement.  So  for  our  pur- 
poses, that  represents  the  best  data  we  have  today  to  depict  the  po- 
tential impacts  to  navigation  and  recreation  and  the  other  purposes 
due  to  some  change  in  the  way  we  operate. 

Senator  Baucus.  But  regardless  of  whether  or  not  this  is  exact 
data,  is  it  in  the  ball  park?  Does  the  Corps'  data  confirm  that  recre- 
ation generally  has  a  three-  to  four-fold  greater  value  than  naviga- 
tion? 

Colonel  SCHAUFELBERGER.  Yes,  sir.  The  data  in  this  document  in- 
dicates that  navigation  has  a  value  of  about  $17  million,  which  is 
not  too  far  removed  from  the  $14  million  shown  on  that  chart;  and 
depending  on  which  alternative  for  operation  you  pick,  recreation 
has  about  $50  million,  which  is  in  the  proximity  of  the  $67  million. 
It's  in  the  same  general  area. 

Senator  Baucus.  OK. 

I  have  a  lot  more  questions,  but  I  would  like  to  just  turn  the 
hearing  over  to  Senator  Conrad. 

Senator  Conrad.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  the  Colonel,  does  the  Corps  have  the  legal  au- 
thority to  manage  the  Missouri  River  system  for  the  benefit  of  the 
Mississippi  River  system? 

Colonel  SCHAUFELBERGER.  Sir,  we  do  not  have  the  legal  authority 
to  operate  exclusively  for  the  Mississippi,  but  in  the  event  of  some 
type  of  declared  emergency,  either  by  the  President  or  someone 
else,  and  the  Missouri  River  could  be  used  to  supplement  some  of 
the  problems  on  the  Mississippi,  we  believe  we  have  the  authority 
to  do  so. 

Senator  Conrad.  Does  the  GAO  agree  with  that? 

Mr.  DUFFUS.  We  would  agree  that  the  Corps  does  not  have  the 
legal  authority  to  manage  the  Missouri  River  system  solely  for  the 
benefit  of  the  Mississippi  River. 

Senator  Conrad.  Does  not  have  the  legal  authority? 

Mr.  DuFFUS.  Does  not  have  the  legal  authority,  correct. 

Senator  Conrad.  How  about  in  the  stated  circumstances  that  the 
Colonel  provided? 
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Mr.  DUFFUS.  I  would  have  to  defer  to  my  attorney,  Senator 
Conrad,  to  perhaps  respond  to  that. 

Mr.  Feinstein,  Senator  Conrad,  we  would  not  disagree  that  if 
there  were  an  emergency  of  some  kind,  the  operations  of  the  Mis- 
souri could  reflect  whatever  emergency  situation,  etc.,  was  extant 
on  the  Mississippi  system.  But  in  normal  operations,  which  is  what 
I  think  we're  talking  about,  nonemergency  situations — and  I  think 
the  emergency  we're  talking  about  is  not  one  that  encompasses 
drought — ^that  the  Missouri  River  system  would  be  operated  pri- 
marily for  Missouri  River  purposes,  and  not  for  Mississippi  River 
purposes. 

Senator  Conrad.  Colonel,  would  you  agree  with  that? 

Colonel  SCHAUFELBERGER.  Well,  I  agree,  except  I  believe  the 
modification  of  the  operation  of  the  Missouri  River  could  occur  for 
drought  conditions  if  they  were  extreme,  as  well  as  for  flood  condi- 
tions, if  there  was  some  belief  that  some  great  economic  impact 
downstream  could  be  alleviated  in  some  way  by  some  activity.  But 
that,  I  believe,  would  require  a  Presidential  declaration  of  some 
form,  an  overriding  sort  of  drought  contingency  or  flood  contin- 
gency operation,  but  not  as  a  part  of  the  normal  day-to-day  oper- 
ations. 

Senator  Conrad.  So  if  I  were  to  state  your  position,  it  would  be 
that  you  do  not  have  the  legal  authority  to  manage  the  Missouri 
River  system  for  the  benefit  of  the  Mississippi  River  system  unless 
there  is  a  Presidentially  declared  emergency? 

Colonel  SCHAUFELBERGER.  Solely  for  the  benefit,  because  there  is 
a  benefit  to  the  Mississippi  by  what  we  do  on  the  Missouri.  But  our 
operating 

Senator  Conrad.  But  do  you  have  the  legal  authority  to  manage 
the  Missouri  River  system  to  benefit  the  Mississippi  River  system? 

Colonel  SCHAUFELBERGER.  Solely  the  Mississippi?  No. 

Senator  Conrad.  I  didn't  use  the  word  "solely,"  I  used  the  words 
carefully  for  a  purpose;  do  you  have  the  legal  authority  to  manage 
the  Missouri  River  system  for  the  benefit  of  the  Mississippi  River 
system?  Do  you  have  the  legal  authority  to  do  that? 

Colonel  SCHAUFELBERGER.  The  legal  authority  is  there  in  emer- 
gency conditions,  but  that  is  in  our  view 

Senator  Conrad.  And  that  would  be  a  Presidential  declaration  of 
an  emergency? 

Colonel  SCHAUFELBERGER.  Of  some  type,  yes,  sir. 

Senator  CONRAD.  Solely?  Let's  use  the  word  "solely"  there.  Do 
you  agree  with  that? 

Colonel  SCHAUFELBERGER.  Yes,  sir. 

Senator  Conrad.  All  right.  I  think  that's  very  important. 

Senator  Baucus.  Also,  in  following  on,  there  has  been  no  Presi- 
dential declaration  of  emergency;  is  that  true? 

Colonel  SCHAUFELBERGER.  Say  again,  sir? 

Senator  Baucus.  If  you  do  not  have  the  authority  to  manage  the 
Missouri  River  basin  for  the  benefit  of  the  Mississippi  unless  there 
is  a  Presidential  emergency,  is  it  also  true  that  so  far  there  has  not 
been  a  Presidential  emergency  declared,  which  means  that  the 
Corps  does  not  have  the  authority  to  manage  the  Missouri  for  the 
benefit  of  the  Mississippi? 


19 

Colonel  SCHAUFELBERGER.  For  example,  this  year,  sir,  there  was 
a  Presidential  declaration  of  flooding,  and  we  modified  the  way  we 
operate. 

Senator  Baucus.  Was  there  a  Presidential  declaration  specifi- 
cally aimed  at  and  directing  the  Corps  to  change  its  management 
of  the  Missouri  for  the  benefit  of  the  Mississippi? 

Colonel  SCHAUFELBERGER.  No,  sir.  And  I 

Senator  Baucus.  Therefore  there  was  not  a  Presidential  declara- 
tion? 

Colonel  SCHAUFELBERGER.  Well,  maybe  I  am  not  clear.  What  I 
was  saying  was  that  in  the  event  the  emergency  itself  was  declared 
by  the  President  on  the  Mississippi  River — too  much  water  or  too 
little  water,  those  are  the  two  normal  events — then  we  could  be  di- 
rected by  the  administration  to  take  some  action  to  improve  condi- 
tions by  withholding  water  or  by  adding  water.  I  don't  believe  the 
declaration  must  specifically  state  that  "you  must  do  something  on 
the  Missouri  River,"  but  that  there  must  be  some  sort  of  an  emer- 
gency situation  declared  to  allow  us  to  deviate  from  the  way  we 
normally  would  operate  in  order  to  operate  in  some  way  to  benefit 
specifically  the  Mississippi  River.  But  I  don't  think  it  necessarily 
has  to  say  "The  President  directs  you  to  open  a  gate,"  or  close  a 
gate,  I  don't  think  that  would  happen. 

Senator  CONRAD.  Let  me  pursue  this  further.  Don't  your  own 
studies  suggest  that,  in  fact,  managing  the  Missouri  for  the  pur- 
poses of  affecting  navigation  on  the  Mississippi  is  not  affected? 
That  is,  if  you  manage  the  Missouri  in  a  way  to  assist  navigation 
on  the  Mississippi  in  one  year,  that  you  will  have  an  offsetting  neg- 
ative effect  in  the  following  year?  Don't  your  own  studies  show 
that? 

Colonel  SCHAUFELBERGER.  Sir,  the  studies  show  that  when  you 
average  what  we  could  do  across  the  years  for  the  alternatives  that 
we  looked  at  in  detail,  we  don't  significantly  impact  the  flow  at  St. 
Louis.  That's  what  we  looked  at.  So  to  operate  every  day,  around 
the  clock,  in  some  way  for  the  benefit  of  the  Mississippi  River,  it 
really  is  insignificant,  the  amount  that  we  can  affect  it. 

However,  we  know  that  normally  the  amount  of  water  that  we 
release  at  Gavin's  Point  has  a  very  small  impact  at  St.  Louis.  In 
fact,  normally,  when  we  operate  the  Mississippi  River,  the  amount 
of  impact  that  we  have  on  the  river  at  Cairo,  Illinois  is  6  percent, 
a  very  small  amount.  So  our  ability  to  influence  is  very  small. 

During  the  drought  period  in  1988,  however,  the  amount  of  water 
that  we  released  from  Gavin's  Point  was  over  34  percent  of  the 
water  that  was  in  the  Mississippi  River  at  Cairo,  Illinois.  So  in  the 
case  where  you  have  a  concurrent  drought  on  all  tributaries  of  the 
Mississippi  River,  we  could  have  some  significant  impact.  But  that 
is  such  a  rare  event  that  it  has  to  be  dealt  with,  in  our  opinion, 
as  a  kind  of  drought  contingency  sort  of  thing;  you  deal  with  it,  an 
emergency  declaration  is  provided,  and  maybe  you  can  do  some- 
thing and  maybe  you  can't.  But  as  far  as  operating  on  a  day-to-day, 
year-in-and-year-out  basis,  we  can't  make  much  of  an  impact. 
That's  what  the  charts  that  are  in  the  preliminary  draft  Environ- 
mental Impact  Statement  show. 

Senator  Conrad.  In  addition  to  that,  as  I  think  we've  already  es- 
tablished, you  don't  have  the  legal  authority  to  manage  the  Mis- 
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souri  River  system  for  the  benefit  of  the  Mississippi  River  system 
unless  there  is  a  Presidentially  declared  emergency. 

Let  me  ask  this.  Is  the  Corps  now  giving  all  project  purposes 
equal  consideration?  Or  does  it  still  consider  navigation  to  be  a  pri- 
mary purpose  and  recreation  a  secondary  purpose? 

Colonel  SCHAUFELBERGER.  Sir,  there  are  no  primary  or  secondary 
purposes,  but  in  reality  if  you  look  at  the  way  we  have  structured 
the  alternatives,  there  is  a  priority  system.  That  priority  system  is 
that  we  are  only  going  to  manage  the  water  that  is  left  in  the  sys- 
tem; so  where  you  have  consumptive  use,  that  water  is  taken  out. 
That  water  is  not  available  for  our  use  in  releasing.  So  as  a  prac- 
tical matter,  water  taken  out  of  the  system  for  domestic  use  or  in- 
dustrial use  or  irrigation  is  considered  a  depletion,  just  like  irriga- 
tion. So  they  get  the  first  cut  out  of  it.  The  river  is  not  appro- 
priated; it  is  not  allocated  by  purpose,  so  those  people  who  draw 
water  out  for  consumptive  use  take  the  first  priority  out. 

The  water  that  is  remaining,  we  try  to  balance  it  equally  among 
all  purposes.  There  is  no  priority  among  the  other  purposes. 

Senator  CONRAD.  So  the  Corps  has  fundamentally  changed  their 
position  from  what  the  GAO  found  it  to  be? 

Colonel  SCHAUFELBERGER.  We  have  changed  the  position  that  is 
currently  laid  out  in  the  old  Master  Manual.  The  old  Master  Man- 
ual did  have  a  priority  that  was  established  based  on  input  from 
the  Grovemors  of  the  basin  in  1953.  Clearly,  times  have  changed, 
and  there  is  a  priority  system  laid  out  in  there.  But  in  the  Environ- 
mental Impact  Statement  that  we're  working  on  there  is  no  prior- 
ity, except  that  we  only  manage  that  water  that  is  left.  Those  who 
take  it  out  get  the  first  priority. 

Senator  Conrad.  One  last  question  if  I  could,  Mr.  Chairman. 

This  goes  to  the  question  of  when  you  were  doing  the  analysis 
for  Master  Manual  review,  did  you  analyze  drought  conditions,  or 
did  you  analyze  normal  conditions  for  the  purposes  of  establishing 
priorities? 

Colonel  SCHAUFELBERGER.  Sir,  we're  not  establishing  priorities, 
but  we  looked  at  both  conditions. 

In  our  93  years  of  record  that  we  looked  at,  the  worst  drought 
conditions  were  in  the  1930's.  So  we  looked  at  what  happens  if  you 
average  across  the  93  years  of  record,  and  then  what  happens  if 
you  use  the  period  1930  to  1950,  where  we  had  the  greatest 
drought.  What  we  found  is  that  during  the  drought  period  there  is 
a  greater  difference  among  the  alternatives,  because  in  reality 
what  we're  doing  here  is  not  managing  the  river;  we're  trying  to 
figure  out  how  to  balance  the  negative  impacts  on  the  various  pur- 
poses when  you're  short  of  water.  When  there's  plenty  of  water,  ev- 
eryone has  what  they  need.  So  we  talk  about  how  we  allocate 
water;  we're  really  not.  We're  trying  to  figure  out  who  pays  when 
you  have  a  shortage. 

Senator  CONRAD.  And  what's  your  conclusion?  I'm  not  asking  you 
for  a  final  preferred  alternative,  but  I'm  asking  you  for  your  conclu- 
sion with  respect  to  the  question  of  recreation  versus  navigation, 
if  it  is  a  water  short  period,  who  should  be  given  the  weight? 

Colonel  SCHAUFELBERGER.  Sir,  we  tried  to  look  at  all  purposes. 
What  we  have  found  out  is  if  you  are  more  conservative  on  use  of 
the  water  earlier  in  the  drought,  all  purposes  benefit.  So,  we  have 
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tried  not  to  pick  one  versus  the  other.  We  have  said  that  when  you 
have  drought  years,  there  is  an  environmental  impact;  there  is  also 
an  economic  impact,  so  let's  try  to  understand  what  happens  to  the 
various  purposes,  whether  they  be  environmental  or  economic, 
when  you  are  short  water,  and  not  trying  to  establish  a  weighting 
of  one  versus  the  other. 

So  we  found  that  being  more  conservative  when  you  are  short 
water 

Senator  CONRAD.  If  I  can,  what's  the  purpose  of  doing  an  eco- 
nomic analysis  if  it's  not  for  the  purpose  of  weighting?  Are  you  tell- 
ing me  that  all  of  this  is  just  a  waste  of  time?  It  would  seem  to 
me  that  we  go  through  an  economic  analysis  for  the  purpose  of 
weighting.  Now  you're  telling  me  that  we  don't  weight  it.  How  can 
that  be? 

Colonel  SCHAUFELBERGER.  Sir,  they  are  weighted  by  the  value, 
but  a  dollar  of  recreation  versus  a  dollar  of  navigation  or  a  dollar 
of  water  supply — it  is  still  a  dollar  on  the  national  economy.  So  we 
are  not  saying  that  a  dollar  for  one  purpose  has  a  higher  value 
than  a  dollar  from  another  purpose. 

Senator  Conrad.  No,  no.  I  understand  that.  But  understand  me; 
if  you  have  one  purpose  that  is  $50  million,  which  is  your  latest 
number  after  it  was  previously  $67  million,  and  navigation  is  $14 
million,  or  $17  million  under  your  most  recent  analysis,  doesn't 
that  tell  you  that  recreation  has  a  significant  edge  over  navigation 
with  respect  to  effect  on  the  national  economy? 

Colonel  SCHAUFELBERGER.  Sir,  what  we  are  trying  to  look  at  here 
is,  what  is  the  impact  on  the  purposes?  So  as  the  elevation  of  the 
reservoirs  and  the  elevation  of  the  water  in  the  river  changes,  the 
question  is,  what  is  the  impact  on  each  of  those  purposes?  So  if 
there  is  a  decrement  of  $5  million  in  recreation,  clearly  that  would 
have  greater  value  than  a  $2  million  decrement  to  navigation.  But 
we're  using  the  dollars  to  allow  us  to  compare  the  impacts  on  the 
various  alternatives.  The  biggest  output  is  hydropower  and  water 
supply 

Senator  Conrad.  No,  no,  no.  But  precisely — this  is  my  point — 
you  used  the  dollars  for  the  purposes  of  making  a  comparison, 
right? 

Colonel  SCHAUFELBERGER.  Yes,  sir. 

Senator  Conrad.  That's  why  we  translate  things  into  dollars. 
And  when  we  do  that,  we  find,  as  you  have  found,  as  GAO  found, 
that  recreation  has  a  much  bigger  impact  than  does  navigation.  Am 
I  correct,  $50  million  is  bigger  than  $17  million? 

Colonel  SCHAUFELBERGER.  Sir,  I  understand  that.  The  question 
is  the  impact  on  the  changing  of  the  purposes. 

Sir,  what  we  have  found  is  that  by  changing  the  permanent  pool, 
when  you  average  across  the  93  years  of  record,  from  18  million 
acre-feet  to  44  million  acre-feet,  the  net  benefit  to  recreation  is  $1 
million.  And  in  navigation,  the  net  impact  in  going  from  18  million 
acre-feet  to  44  million  acre-feet  is  a  minus  $7  million. 

Senator  CONRAD.  So  with  respect  to  the  question  of  18  million  to 
44  million,  your  conclusion  is  that  navigation  is  more  affected? 

Colonel  SCHAUFELBERGER.  When  you  only  look  at  those  two  pur- 
poses, absent  the  others,  that  is  correct.  Yes,  sir. 
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Senator  Conrad.  And  what  happens  when  you  look  at  the  other 
purposes? 

Colonel  SCHAUFELBERGER.  It  is  a  $10  million  increase  in  hydro- 
power.  Flood  control  is  about  equal.  Water  supply  is  about  equal. 
So  the  net  of  that  tells  me  that  when  you  combine  the  hydropower 
with  the  recreation,  then  in  pure  dollars  that  is  the  higher  number. 
That's  why  I  say  that  we  have  to  look  at  all  of  them  sort  of  equally, 
not  just  two  in  isolation. 

Senator  Conrad.  Let  me  ask  you  this.  In  your  consideration  of 
factual  matters  of  substance  here,  have  you  been  influenced  by  the 
fact  that  70  Members  of  Congress  sent  a  letter  to  the  President  of 
the  United  States? 

Colonel  SCHAUFELBERGER.  I  have  not,  no,  sir. 

Senator  CONRAD.  Do  you  believe  the  Corps  has? 

Colonel  SCHAUFELBERGER.  Sir,  I  don't  believe  the  Corps  has 
been.  It  remains  to  be  seen  how  that  plays  out  in  the  future,  but 
to  date  there  is  a  lot  of  correspondence  about  the  politicization  of 
this  process.  That  may  occur  at  some  time  in  the  future;  it  cer- 
tainly has  not  occurred  to  date. 

Senator  CONRAD.  And  is  it  your  commitment  that  it  will  not  af- 
fect the  recommendations  and  the  findings  in  the  Master  Manual 
revision? 

Colonel  SCHAUFELBERGER.  Sir,  it  will  not  impact  my  rec- 
ommendations. But  I  am  clearly  not  the  decisionmaker.  I  will  make 
a  recommendation  to  Washington  which  will  either  be  rejected,  ac- 
cepted, or  modified.  As  the  President  indicated  when  he  wrote  the 
letter  back  to  those  71  Members  of  Congress,  he  said  that  any  pro- 
posed change  would  be  subject  to  a  thorough  administrative  review. 
How  that  plays  out,  that's  way  above  my  level  to  influence,  but 
from  what  I  can  control,  it  is  not  going  to  impact  me  whatsoever, 
sir. 

Senator  CONRAD.  You're  not  going  to  do  this  based  on  politics? 
You're  going  to  do  this  based  on  substantive  findings? 

Colonel  SCHAUFELBERGER.  That  is  correct,  sir. 

Senator  CoNRAD.  Thank  you. 

Senator  Baucus.  Thank  you.  Colonel. 

I  wonder  if  we  could  put  another  chart  on  the  easel. 

I  alluded  to  these  statistics  when  we  spoke  earlier.  Basically,  the 
chart  indicates  over  on  the  left  side  a  current  pool  level  of  18  mil- 
lion acre-feet,  yielding  an  economic  benefit  of  $1,276  billion.  Over 
on  the  far  right,  that  bar  indicates  economic  benefits  of  44  million 
acre-feet,  and  that  indicates  a  net  economic  benefit  of  $1,284  bil- 
lion, roughly  $8  million  higher.  These  are  Corps  figures;  this  is 
from  the  preliminary  draft  EIS. 

Is  it  true  that  the  net  economic  benefit  to  the  basin  is  higher — 
that's  what  this  chart  seems  to  indicate — at  44  million  acre-feet 
compared  with  the  current  level  of  18  million  acre-feet? 

Colonel  SCHAUFELBERGER.  Yes,  sir.  But  the  number  that  you 
have  up  there  for  the  18  million  acre-feet  permanent  pool  equates 
to  the  way  the  system  is  operated  today,  pursuant  to  the  current 
Master  Manual. 

Senator  Baucus.  Right. 

Colonel  SCHAUFELBERGER.  When  we  apply  our  more  conservative 
release  regime,  without  changing  the  permanent  pool,  that  becomes 
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$1,282  billion.  So  when  you  compare  the  same  sort  of  an  operating 
rule,  then  the  difference  between  the  18  million  acre-feet  perma- 
nent pool  and  44  million  acre-feet  permanent  pool  is  $2  million. 
That's  where  I  came  up  with  my  two-tenths  of  one  percent,  when 
you  compare  similar  methods  of  operation.  The  one  you  have  up 
there  is  as  compared  to  current  operation,  and  it  is  correct.  There 
would  be  a  significant  difference. 

Senator  Baucus.  But  even  with  the  change  that  you've  indi- 
cated— and  we  will  have  to  look  at  that  change  and  analyze  it — 
even  with  that  change,  the  conclusion  is  still  true,  that  the  net  eco- 
nomic benefit  is  still  higher,  albeit  not  as  much  higher,  but  still 
higher  at  44  million  acre-feet  compared  with  18  million  acre-feet? 

Colonel  SCHAUFELBERGER.  That  is  correct,  sir. 

Senator  Baucus.  We  have  another  chart  here.  This  basically 
compares  the  current  pool  levels  with  44  million  acre-feet,  and  it 
shows  that  five  States — this  breaks  it  down  to  economic  benefit 
change  according  to  region.  This  shows  that  five  States  receive  net 
economic  benefit  increases  at  44  million  acre-feet,  and  three  States 
experience  a  loss. 

Now,  in  each  case,  as  you  can  tell  by  this  chart,  it's  not  a  heck 
of  a  lot;  that  is,  the  green  and  the  red,  if  you  can  see  from  that 
far  away,  are  very  close  to  each  other.  But  nevertheless  on  the 
margin,  at  44  million  acre-feet,  the  States  of  Montana,  North  Da- 
kota, South  Dakota,  Nebraska,  and  other  States  have  a  slight  bene- 
fit, and  the  States  of  Iowa,  Kansas,  and  Missouri  have  a  slight  det- 
riment. More  States  win  than  lose  on  the  regional  allocation. 

Does  that  basically  conform  to  your 

Colonel  SCHAUFELBERGER.  Yes,  sir,  that  basically  conforms  to  the 
table.  I  found  the  table  that  the  data  came  from.  That  conforms  to 
the  data  that  is  displayed  in  here. 

As  I  mentioned  before,  those  may  change  slightly  as  a  con- 
sequence of  the  data  that  we  learned  at  the  meeting;  but  based  on 
the  data  that  is  depicted  in  this  volume,  that  is  correct. 

Senator  Baucus.  I  would  like  to  follow  up  a  little  bit  on  the  line 
of  questions  that  Senator  Conrad  was  asking.  As  you  well  know, 
the  House  of  Representatives,  unfortunately,  in  an  appropriations 
bill,  has  language  that  there  will  be  no  change  in  the  Master  Man- 
ual that  has  a  detrimental  effect  on  navigation.  That  language  is 
not  in  the  Senate  appropriations  bill.  It  would  seem  to  me  that  that 
language  should  be  stricken  from  any  appropriations  bill  because 
it  would  be  a  political  directive  to  the  Corps  which  would  prevent 
the  Corps  from  making  a  decision  based  upon  the  facts.  Would  you 
agree  with  that  conclusion? 

Colonel  SCHAUFELBERGER.  Well,  it's  language.  It's  not  directive 
in  nature.  It's  bothersome  by  having  it  there,  but  so  far  I  have  been 
given  no  direction  to  comply  with  the  language  that  is  contained 
in  there.  So  unless  someone  gives  me  some  additional  direction,  it's 
one  of  those  things  that  are  there  that  will  not  impact  the  comple- 
tion of  this  study. 

Senator  Baucus.  But  would  you  agree  that  it  is  a  political  direc- 
tive rather  than  an  economic  or  factual  directive? 

Colonel  SCHAUFELBERGER.  Yes,  sir,  it  is  a  political  directive.  That 
is  correct. 

Senator  BAUCUS.  And  therefore  it  is  inappropriate? 
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Colonel  SCHAUFELBERGER.  Sir,  that's  for  you  to  judge.  [Laughter.] 
Senator  Baucus.  I  can  read  between  the  lines.  [Laughter.] 
Senator  CONRAD.  That's  a  very  good  answer,  Colonel.  [Laughter.] 
Senator  Baucus.  Mr.  Sprynczynatyk  from  North  Dakota  made 
an  interesting  suggestion.  He  said,  "Look,  you've  listed  all  these  al- 
ternatives, but  you  don't  give  any  priority  to  any  of  these  alter- 
natives." That  causes  a  lot  of  us  a  little  concern  up  here,  upriver, 
that  we  have  all  of  these  alternatives — I  think  you  have  seven  of 
them — but  you  don't  give  any  priority  to  any  of  them.  You  don't 
name  your  preferred  alternative,  as  is  required  under  IMEPA.  Why 
not? 

Colonel  SCHAUFELBERGER.  First  of  all,  sir,  we  have  not  completed 
dialog  and  consultation  with  the  U.S.  Fish  and  Wildlife  Service  on 
what  these  mean  to  the  three  endangered  species  we  are  most  in- 
terested in.  One  is  the  pallid  sturgeon,  and  the  other  two  are  the 
interior  least  tern  and  the  piping  plover.  Once  we  determine,  in 
conjunction  with  them,  what  seems  to  be  a  reasonable  balance  as 
far  as  what  needs  to  be  done  for  the  habitat  requirements  of  those 
animals,  then  it  is  our  intent  to  identify  in  the  draft  Environmental 
Impact  Statement  their  views,  and  identify  a  preferred  alternative. 
Unfortunately,  as  I  said  earlier,  I  am  not  the  decisionmaker  here. 
I  will  make  some  form  of  recommendation,  which  may  or  may  not 
be  accepted.  It  is  currently  our  intention  to  try  to  structure  a  pre- 
ferred alternative  to  put  in  the  draft  Environmental  Impact  State- 
ment which  will  be  issued  for  public  review  in  the  March  time- 
frame. 

Senator  CONRAD.  March  12th  is  my  birthday.  [Laughter.] 

Colonel  SCHAUFELBERGER.  So  that  is  a  very  good  day 

Senator  BAUCUS.  That  depends  on  the  conclusion. 
Colonel  SCHAUFELBERGER.  I  don't  know  that  it  will  be  March 
12th,  but  our  intention  right  now  is  to  issue  the  draft  Environ- 
mental Impact  Statement  in  March,  and  then  conduct  four  months' 
worth  of  public  meetings  throughout  the  basin  to  solicit  public 
input.  In  order  to  make  that  public  review  meaningful,  it  is  cur- 
rently our  intention  to  put  in  a  preferred  alternative. 
Senator  BAUCUS.  That  will  be  in  the  draft? 
Colonel  SCHAUFELBERGER.  In  the  draft,  yes,  sir. 
Senator  Baucus.  What  criteria  will  you  use? 
Colonel  SCHAUFELBERGER.  As  I  indicated  earlier,  as  we  analyze 
all  the  data  we  have,  the  greatest  discrimination  among  the  alter- 
natives lies  in  environmental  output.  So  we  must  work  with  the 
Fish  and  Wildlife  Service  and  with  the  Environmental  Protection 
Agency — ^but  principally  the  Fish  and  Wildlife  Service — on  compli- 
ance with  the  Endangered  Species  Act.  Once  we  can  find  an  alter- 
native that  meets  the  requirements  for  compliance  with  that  act, 
then  we  would  look  to  providing  the  greatest  economic  output. 

There  is  a  third  factor  that  we  have  to  look  at,  and  that  is  the 
social  impact.  What  is  the  impact  of  change  on  the  people  who  live 
along  this  river?  We  have  not  completed  that  analysis.  If  the  eco- 
nomics indicate  that  you  really  can't  discriminate  from  one  alter- 
native to  another  very  well,  it  may  turn  out  that  some  social  aspect 
might  drive  us  to  recommend  a  certain  alternative  versus  another 
one,  because  when  I  look  at  economic  output,  the  charge  under  our 
rules  is  to  look  at  what  is  the  economic  impact  to  the  Nation.  But 
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there  can  be  some  regional  impacts  which  have  social  impacts  to 
people  who  live  along  the  river  that  might  drive  us  to  make  an- 
other recommendation.  We  have  not  completed  that  analysis  to  de- 
termine what  that  might  be. 

Senator  Baucus.  Would  higher  pool  levels  tend  to  give  greater 
socioeconomic  benefit  than  lower  pool  levels? 

I  will  be  kind  to  you.  Let  me  quote  your  report.  Your  report 
states,  your  preliminary  draft  EIS  on  page  4-93,  "Higher  perma- 
nent pool  levels  thus  represent  high  socioeconomic  value  to  the  first 
tier  of  counties  and  the  Fort  Peck  Indian  Reservation.  Higher  per- 
manent pools  should  translate  to  more  employment  opportunities 
and  a  stronger  local  economy.  An  extreme  drought  under  low  per- 
manent pools  would  bring  about  extreme  stress  under  the  current 
water  control  plan  that  would  be  measurably  felt  in  the  local  econ- 
omy, employment,  status,  fiscal  well-being,  and  the  quality  of  life. 
Raising  the  permanent  pool  would  greatly  reduce  much  stress." 

Colonel  SCHAUFELBERGER.  Yes,  sir.  If  the  permanent  pool  was 
raised,  then  it  would  lessen  the  impact  on  the  people  who  live 
around  the  headwaters  of  the  reservoirs.  They  are  the  first  who 
have  the  greatest  impact.  So  clearly,  people  who  live  at  the  up- 
stream end  of  the  various  reservoirs  would  receive  a  positive  social 
and  economic  input  from  higher  permanent  pools.  But  then  we 
must  look  at  what  the  negative  impacts  are  in  other  areas  to  ascer- 
tain what  that  all  means  when  we  put  it  all  together. 

Senator  Baucus.  I  understand  that,  but  you  said  in  the  draft 
that  in  the  future  you  are  also  going  to  look  into  the  third  criteria, 
apparently  a  bit  more  than  you  have  in  the  past.  So  we've  already 
established  that,  all  things  being  equal  thus  far,  the  upper  basin 
States  do  better — in  fact,  the  whole  system  does  better — with  the 
44  million  acre-feet;  so  when  you  factor  in  the  socioeconomic,  that 
would  tend  to  indicate  an  even  greater  reason  for  a  higher  pool 
level. 

Colonel  SCHAUFELBERGER.  From  the  perspective  of  the  people 
who  live  in  the  upstream  States,  that  is  correct. 

Senator  BAUCUS.  When  you  redo  your  preliminary  draft  and  it 
becomes  a  draft  EIS,  are  you  also  going  to  be  making  some  other 
changes,  namely,  eliminating  the  bias  that  now  exists  in  the  pre- 
liminary draft  toward  navigation?  One  can't  help  but  be  struck 
with  the  tremendous  bias  toward  navigation.  Most  references,  most 
comments,  most  discussion  seems  to  revolve  around  how  it  affects 
"navigation."  First,  I  am  quite  distressed  that  there  is  that  bias  to- 
ward navigation  in  the  discussion  in  the  preliminary  draft.  Second, 
I  just  don't  know  why;  you've  already  established  that  other  uses 
are  to  be  given  equal  weight.  And  third,  you  know  the  concern  of 
other  States.  You  know  about  the  lawsuit  that  the  upper  States 
have  filed.  It  was  dismissed  without  prejudice,  pending  the  Corps' 
agreement  to  come  up  with  revisions  that  give  current  weight  to 
all  these  criteria. 

So  will  you  in  your  draft — and  hopefully  in  your  final  Environ- 
mental Impact  Statement^Kielete  or  excise  or  purge  all  this  unfair 
bias  toward  navigation?  We're  not  asking  you  to  delete  references 
to  navigation;  we're  just  asking  you  to  fairly  ascertain  and  give 
weight  and  discussion  to  other  criteria,  as  well. 
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Colonel  SCHAUFELBERGER.  Sir,  we  don't  believe  that  we  have  bi- 
ased the  report  toward  navigation.  In  fact,  if  I  had  a  different 
group  of  people  in  here  from  Missouri  and  Iowa,  they  would  tell  me 
it's  skewed  toward  recreation.  I  hear  that  all  the  time. 

I  think  that  one  of  the  things  we  have  found  is  that  when  you 
make  significant  changes  in  the  elevation  of  the  permanent  pool  in 
being  more  conservative  on  how  you  release  water,  the  purpose 
that  takes  the  greatest  impact  is  on  navigation.  But  that  does  not 
mean  that  we  consider  it  as  a  higher  priority  at  all.  We  will  go 
through  the  document  to  ensure  that  it  represents  a  balanced  ap- 
proach, but  our  objective  is  not  to  skew  the  analysis  in  any  way  to- 
ward navigation  or  any  other  purpose. 

Senator  Baucus.  Do  you  have  any  comment  on  that,  Mr. 
Sprynczynatyk?  Do  you  think  it's  skewed? 

Mr.  Sprynczynatyk.  Senator  Baucus,  it's  our  feeling  that  it  is 
skewed  because  the  current  plan  is  obviously  focusing  on  naviga- 
tion and  providing  water  to  navigation  based  on  estimates  and  pro- 
jections that  were  made  in  the  1940's  and  1950's  that  would  have 
resulted  in  much  greater  navigation.  It  is  our  feeling  that  you 
shouldn't  compare  all  of  the  alternatives  against  what  the  current 
plan  is,  because  much  of  the  release  that  is  made  during  the  sum- 
mer months,  obviously,  is  for  navigation.  If  you  consider  the  actual 
benefits  that  accrue  to  each  of  the  different  uses,  navigation  would 
fall  by  the  wayside  because  it  provides  the  least  number  of  dollars 
in  benefit  of  any  of  the  uses. 

So  what  disturbs  us  most  is  the  fact  that  the  current  plan  fo- 
cuses on  navigation.  It  was  built  at  a  time  when  the  Corps  said 
that  navigation  was  the  primary  use  of  the  system,  and  for  all 
these  years  the  system  has  been  operated  for  the  benefit  of  naviga- 
tion. Now  we  are  trying  to  compare  other  alternative  operating 
plans  against  that  plan  which  has  navigation  as  a  primary  use. 

Senator  Baucus.  That's  a  good  point.  In  fact,  I  think  that's  a  fair 
reading  of  your  formal  statement.  Colonel,  which  would  lead  one  to 
conclude  that  there  is  still  almost  an  obsessive  compulsion  with 
navigation.  When  I  read  your  statement  yesterday,  what  struck  me 
was  all  the  references  to  navigation. 

I  would  like  to  put  one  more  chart  up.  It  reinforces  Mr. 
Sprynczynatyk's  point,  namely,  the  very  low  economic  benefits  of 
navigation.  This  chart  shows — for  those  in  the  back  of  the  room 
who  can't  read  it,  it  is  entitled  "Existing  Economic  Benefits  Within 
the  Missouri  River  Basin."  The  blue  on  the  left  is  hydropower;  it's 
about  50  percent.  The  yellow  over  on  the  left  is  water  supply;  it's 
roughly  40  percent.  Navigation  is  down  at  the  bottom  of  the  chart 
there,  the  bottom  in  value.  It's  kind  of  a  yellow-orange  color,  and 
it's  1  percent.  Recreation  is  up  at  the  top  and  it's  four  times  great- 
er; it's  4  percent. 

But  the  main  point  here  is  that  navigation  as  an  economic  bene- 
fit is  virtually  nil.  If  you  look  at  it  on  a  percentage  basis,  you  have 
the  various  categories  of  economic  benefits  within  the  system.  The 
others  are  flood  control,  3  percent;  I  already  indicated  hydropower 
and  water  supply. 

Do  you  have  any  other  questions.  Senator? 

Senator  Conrad.  If  I  may,  just  to  Mr.  Sprynczynatyk. 
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My  understanding  is  that  the  State  of  North  Dakota  has  found 
that  there  may  be  a  water  quaUty  issue  that  relates  to  the  question 
of  Master  Manual  review.  Could  you  just  briefly  tell  us  what  that 
finding  is?  Then  I  would  like  the  Colonel  to  respond. 

So  please,  give  us  the  finding  with  respect  to  water  quality. 

Mr.  Sprynczynatyk.  Senator,  although  I'm  not  the  water  quality 
expert  in  North  Dakota — the  State  Department  of  Health  is,  and 
I've  consulted  with  them  on  this — ^the  concern  they've  expressed  is 
that  in  North  Dakota  and  Lake  Sakakawea,  a  cold  water  fishery 
has  been  established  over  the  years.  The  same  is  true  in  South  Da- 
kota, in  Lake  Oahe,  which  of  course  also  extends  into  North  Da- 
kota. 

What  the  State  Department  of  Health  has  found  is  that  the  cold 
water  fishery  that  exists  in  the  reservoir  is  impacted  when  the  res- 
ervoir levels  drop  below  approximately — at  Lake  Sakakawea — ele- 
vation 1,830.  The  temperature  rises,  and  what  happens  is  that  the 
cold  water  fishery  is  endangered  because  of  potential  disease,  and 
also  because  of  lack  of  habitat. 

We  are  fortunate  in  North  Dakota  in  that  we  have — at  least,  I 
believe  this  is  still  true — the  only  disease-free  strain  of  salmon  in 
the  country.  That's  because  we  have  been  able  to  maintain  higher 
reservoir  levels  in  the  past  and  maintain  good  habitat  for  the  fish- 
ery. 

I  have  entered  into  the  record  correspondence  between  Francis 
Schwint  from  the  State  Department  of  Health,  and  also  Colonel 
Schaufelberger  (see  p.  82  ),  that  discusses  this  cold  water  fishery 
problem  and  the  concern  when  the  reservoir  levels  drop  and  the 
temperatures  rise,  and  the  impact  on  the  salmon  and  trout  that 
exist  in  the  reservoir. 

Senator  CONRAD.  Colonel  Schaufelberger,  you  were  indicating 
that  environmental  questions  may  weight  the  final  recommenda- 
tion here,  may  have  a  substantial  impact.  At  least  that's  the  way 
I  took  your  comments. 

Can  you  give  us  an  initial  assessment  of  whether  high  pool  levels 
are  better  environmentally?  Or  do  you  have  any  initial  conclusion 
with  respect  to  that  question? 

Colonel  Schaufelberger.  Sir,  for  the  benefit  of  the  endangered 
species,  the  permanent  pool  level  is  not  nearly  as  important  as  the 
timing  of  when  you  release  water  and  that  sort  of  thing.  The  en- 
dangered species,  with  respect  to  fish  and  those  that  are  candidates 
for  listing,  are  native  fish  which  require  warm  water  as  opposed  to 
cold  water.  That's  why  one  of  the  environmental  factors  that  we 
looked  at  is  warm  water  habitat.  But  in  order  to  accommodate  the 
States  that  have  established  cold  water  fisheries,  another  factor  ^ye 
looked  at  is  amount  of  suitable  habitat  for  cold  water  fish,  both  in 
the  reservoirs  and  in  the  rivers  downstream.  The  cold  water  fish 
benefit  from  higher  pool  levels,  but  the  warm  water  fish  benefit 
from  lower  pool  levels. 

Therefore,  that  is  the  dichotomy  that  has  to  be  worked  with  bi- 
ologists. 

Senator  Baucus.  I  heard  you  say  that  the  endangered  species  or 
those  that  are  candidates  depend  more  upon  timing  of  releases 
than  upon  pool  levels,  is  that  correct? 
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Colonel  ScHAUFELBERGER.  With  respect  to  physical  habitat.  But 
with  respect  to  water  temperature,  they  want  warmer  water.  So 
what  you  will  find  is  that  as  you  raise  the  permanent  pool,  the 
temperature  of  the  water  you  release  downstream  gets  colder. 
That's  kind  of  common  sense.  But  from  the  perspective  of  the 
States,  who  are  very,  very  interested  in  sport  fisheries,  they  would 
prefer  that;  but  from  the  side  of  the  Fish  and  Wildlife  Service,  look- 
ing for  native  fish,  they  are  looking  for  warm  water  habitat.  So 
there  is  a  dichotomy.  Ever3^hing  doesn't  gain  by  having  higher  pool 
levels. 

What  we  have  to  find  out  from  the  Fish  and  Wildlife  Services  is, 
what  is  the  significance?  How  significant  toward  species  A,  B,  or 
C — right  today,  it's  the  pallid  sturgeon,  but  there's  a  whole  menu 
of  others  that  are  so-called  "candidate  species" — how  significant  is 
that?  From  our  evaluation  of  the  data,  it  really  doesn't  make  that 
much  difference  if  you  can  provide  something  that  looks  like  the 
natural  regime  of  high  flows  in  the  spring,  low  flows  in  the  sum- 
mer, which  benefit  the  native  fish  in  their  spawning  in  the  rivers. 

So  it  may  be  that  we  can  find  some  middle  ground  where  you  do 
some  improvement  to  the  cold  water  species  by  raising  the  pool  lev- 
els, but  find  out  what  we  have  to  do  in  order  to  accommodate  the 
environmental  concerns  if  we  want  to  release  more  water. 

So  the  environmental  alternatives  that  are  displayed  in  there  are 
more  water  users  than  are  the  national  economic  development  al- 
ternatives, so  we  have  to  find  some  middle  ground  with  the  fish  bi- 
ologists. 

Senator  Baucus.  Thank  you. 

Mr.  Simonich,  you've  been  sitting  here  patiently.  I'll  give  you  the 
opportunity  to  reflect  on  and  summarize  all  of  this.  You've  heard 
the  Colonel  and  the  GAO  give  their  analyses  of  all  this,  as  well  as 
those  from  other  States. 

What  would  be  the  major  messages  the  Colonel  and  the  Corps 
should  receive  as  they  write  the  draft  and  move  toward  the  final? 
I'm  just  curious  about  what  you  are  thinking  about  after  listening 
to  all  of  this. 

Mr.  Simonich.  Thank  you.  Senator.  I  appreciate  that  oppor- 
tunity. 

I  think,  as  I  said  earlier,  that  the  number  one  thing  that  Mon- 
tana wants  to  see  is  that  we  have  fair  and  equal  consideration. 
That,  of  course,  in  Montana  relates  to  the  economic  development 
possibilities  in  the  State  of  Montana.  There  has  been  a  lot  of  dis- 
cussion about  what  those  economic  parameters  may  be.  I  guess  I 
would  offer  that  at  $50  million  or  $67  million,  whatever  the  figure 
is,  for  those  three  upper  basin  States,  given  the  sparse  population 
within  those  three  States,  the  sparse  economic  base  that  we  have 
in  those  States,  that  probably  plays  a  much  larger  role  in  econom- 
ics in  our  States  than  does,  say,  a  $14  million  impact  in  the  lower 
basin  States.  I  think  it  really  should  be  given  more  than  just  a  na- 
tional weighting,  but  it  should  be  weighted  regionally  to  show  that 
the  recreational  benefit  is  of  extreme  importance  to  Montana  and 
to  North  and  South  Dakota. 

Senator  Baucus.  That's  an  excellent  point. 

Mr.  Simonich.  That's  number  one. 
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I  guess  number  two  would  be  that  when  the  Colonel  has  relayed 
the  information  and  the  figures  that  you  showed,  Senator  Baucus, 
that  show  through  various  alternatives  that  the  economic  benefits 
are  almost  a  wash,  that  is  based  on  the  data  that  the  Corps  has 
built  into  those  runs  that  they  have  currently  done.  Montana  has 
a  significant  concern  about  some  of  that  data  that  has  been  used, 
particularly  in  relation  to  recreation.  We  believe  the  recreation  dol- 
lar values  are  much  higher  than  have  been  used  in  those  runs,  and 
we  have  asked  the  Corps — I  believe  at  our  issues  review  conference 
two  weeks  ago  Colonel  Schaufelberger  indicated  that  they  will  take 
into  consideration  the  recreational  benefit  values  that  we  believe 
are  adequate,  and  they  are  going  to  do  some  sensitivity  analysis  to 
those. 

If  you  begin  to  use  more  accurate  recreational  values,  then  I  be- 
lieve you  will  begin  to  see  that  the  benefit  economically  will  begin 
to  go  up  even  more  with  higher  pool  levels. 

The  third  point — ^you  asked  for  three  points — the  third  point  that 
I  would  offer  has  to  do  with  the  environmental  end  of  it.  I  believe 
Colonel  Schaufelberger  is  correct,  that  the  endangered  species  issue 
is  really  going  to  become  a  driving  force  in  this  debate.  It's  an  issue 
that,  up  until  now,  has  never  really  come  into  play  with  the  oper- 
ation of  the  dams  on  the  Missouri  River.  But  from  our  perspective, 
we  don't  believe  we  should  have  to  trade  off  the  reservoir  fisheries 
to  benefit  the  riverine  fisheries.  We  believe  there  ought  to  be  a  way 
to  accommodate  both,  to  come  up  with  a  way  of  increasing  the  pool 
levels  and  operating  the  system  so  that  you  are  reflecting  a  more 
natural  run-of-the-river  type  of  flow  regime  that  will  also  benefit 
the  riverline  fisheries,  the  endangered  species  that  are  occupying 
the  river  areas. 

Senator  Baucus.  All  right,  Mr.  Sprynczynatyk  and  Mr.  Roberts, 
you're  going  to  wrap  it  up  here. 

Mr.  Sprynczynatyk.  Senator  Baucus,  I  don't  know  that  I  can 
add  much  to  what  Mr.  Simonich  said.  We  have  argued  for  a  long 
time  that  the  system  needs  to  be  operated  as  fairly  as  possible  for 
all  of  the  people  within  the  basin,  and  clearly  I  think  there  needs 
to  be  recognition  of  the  regional  economic  impact  as  well  as  the  na- 
tional economic  impact.  You  know  full  well  what's  happened  in  the 
upper  basin  States  over  the  years  and  where  we  sit  today  from  an 
economic  development  standpoint.  What  has  happened  on  the  res- 
ervoirs has  been  quite  beneficial.  I  think  there  still  is  a  tremendous 
amount  of  opportunity  for  development  at  the  reservoirs  within  the 
three  upper  basin  States,  given  that  the  reservoirs  can  be  sta- 
bilized at  a  level  that  will  be  most  beneficial  to  the  recreation  and 
tourism  industry. 

I  think  too,  that  as  far  as  the  environmental  aspects  go,  we  are 
all  concerned  about  the  environmental  impacts  up  and  down  the 
river.  I  hope  that  the  Corps  does  take  the  environmental  concerns 
that  have  been  expressed  by  all  the  States  into  consideration  and 
select  a  preferred  alternative  that  will  be  most  beneficial  for  every- 
one. 

Mr.  Roberts.  Mr.  Chairman,  I  would  just  like  to  align  myself 
with  the  comments  that  Mr.  Simonich  made  about  the  regional  eco- 
nomic impact  being  greater  in  the  upper  basin  States  because  of 
population  factors  than  it  is  in  the  lower  basin  States. 
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Second,  I  would  express  my  concern  again  about  the  involvement 
of  the  Mississippi  River  in  this  issue.  At  the  meeting  that  we  had 
last  week  with  Colonel  Schaufelberger  down  in  Omaha  there  was 
a  representative  there  from  Tennessee;  he  said  that  he  was  con- 
cerned that  no  one  else  from  the  Mississippi  River  Basin  had 
shown  up.  I  said  that  I  was  concerned  that  he  had  shown  up. 
[Laughter.] 

I  understand  fully  Colonel  Schaufelberger's  responsibility  under 
NEPA  to  consider  the  environmental  impacts  of  what  he  is  doing, 
but  I  submit  to  you,  that  is  a  different  thing  than  considering  the 
management  of  the  river  itself. 

We  appreciate  the  opportunity  to  make  these  points  and  solicit 
your  continued  support  in  this  area  that  is  so  important  to  my 
State. 

Senator  Baucus.  I  appreciate  that. 

You  have  all  been  very  constructive  and  very  helpful.  I  think  we 
have  established,  first,  that  recreation  is  to  be  given  the  same  pri- 
ority, at  least;  second,  that  the  guidelines  require  the  Corps  to  pick 
an  alternative  that  has  the  greatest  net  economic  benefits,  and  it 
is  clear  that  the  economic  benefits  of  recreation  are  certainly  high- 
er than  the  economic  benefits  of  navigation.  There  will  be  some 
consideration  of  the  environmental  effects  of  the  various  alter- 
natives, which  we  will  explore  more  fully  in  the  future.  But  from 
the  point  of  view  of  the  economics  of  this,  I  think  this  hearing  has 
nailed  down  more  than  adequately  the  priorities  that  the  Corps 
should  move  toward  in  the  revision  of  the  Master  Manual. 

Before  excusing  this  panel,  does  anyone  want  to  say  something 
in  response  to  anything  anyone  else  has  said?  Here's  your  oppor- 
tunity. 

Mr.  DUFFUS.  I  would  maybe  just  add  a  couple  of  points  about  the 
GAO  report. 

As  both  you.  Senator  Baucus,  and  Senator  Conrad  are  aware, 
after  this  report  was  issued  it  was  the  subject  of  considerable  con- 
troversy. We  believe  that  the  report  did  stand  up  to  that  con- 
troversy. It  stood  up  to  the  challenge,  and  the  assurances  that  the 
Corps  has  now  put  forth  and  the  dismissal  of  the  lawsuit — which 
in  effect  agreed  that  all  purposes  should  be  considered  equally — is 
consistent  with  the  thrust  of  our  report. 

The  second  point  I  would  like  to  make  is  that  we  would  hope  that 
the  Corps  would  change  its  policy  for  the  management  of  all  of  its 
projects,  because  this  categorization  of  projects  as  primary  or  sec- 
ondary applies  to  all  Corps  projects.  So  we  would  be  hopeful  that 
the  Corps  would  change  that  policy  as  it  applies  across  the  board. 

Senator  Baucus.  I  appreciate  that. 

Of  course,  it  is  not  only  Colonel  Schaufelberger's  decision,  as  he 
said.  In  many  respects  we  should  have  his  superiors  here  at  this 
hearing  to  get  on  the  record  not  only  the  Colonel's  understanding 
of  the  facts  and  the  law,  but  also  the  Colonel's  superiors'  under- 
standing of  the  facts  and  the  law. 

I  compliment  you.  Colonel.  I  think  you  have  been  straight- 
forward. You  haven't  pulled  your  punches;  you've  been  very  direct. 
It  seems  like  you  are  moving  in  the  direction  that  we  would  all  like 
you  to  move,  that's  what  the  facts  indicate.  That's  the  direction,  ac- 
cording to  the  facts  and  the  law,  that  we  should  be  moving  in.  It's 
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up  to  all  of  us  together  to  be  sure  that  that  happens,  not  only  in 
Congress,  but  also  in  working  with  your  superiors. 

Thank  you  very  much.  I  appreciate  the  time  you've  taken  to  come 
and  testify. 

[Applause.] 

Senator  Baucus.  Our  next  panel  includes  Mr.  Grene  Reimche, 
County  Commissioner  of  Valley  County;  Ms.  Diane  Brandt,  Glas- 
gow Chamber  of  Commerce  up  in  Valley  County;  Don  Pfau,  Chair- 
man of  the  Fort  Peck  Advisory  Council  from  Lewistown;  and  Mr. 
Don  Huffman,  Vice  President,  Phoenix  Towing  Company. 

We'd  better  get  started;  we  don't  have  much  time. 

I  spoke  to  Colonel  Schaufelberger  earlier.  He  has  agreed  to  be 
available  for  any  questions  that  might  arise  during  the  next  two 
panels.  We  must  conclude  the  hearing  at  very  close  to  12:00  o'clock, 
which  means  we  have  an  hour  and  a  half  for  the  remaining  two 
panels.  Let's  begin  right  away. 

Mr.  Reimche,  why  don't  you  proceed? 

STATEMENT  OF  GENE  C.  REIMCHE,  COUNTY  COMMISSIONER, 
VALLEY  COUNTY,  GLASGOW,  MT 

Mr.  Reimche.  Thank  you,  Senator  Baucus,  Senator  Conrad. 

I  am  going  to  come  from  a  little  different  angle  on  some  of  the 
items  on  the  county,  how  the  county  works  with  the  Corps,  some 
of  the  things  that  affect  us.  I  appreciate  this  opportunity  to  be  here 
to  testify  today. 

Three  items  I  would  like  to  touch  on  a  little  bit  today  are  roads, 
breakwater,  and  lake  level. 

When  I  speak  of  roads  I  say  that  in  Valley  County  we  have 
worked  in  a  joint  effort  with  the  Corps  on  road  projects  in  the  Fort 
Peck  area.  We  are  pleased  to  have  completed  most  of  the  projects 
that  we  started.  Three  of  them  include  a  model  paved  road  to  the 
Duck  Creek  area,  which  the  county  did  a  joint  venture  on;  the 
paved  road  to  the  Fort  Peck  marina;  the  boat  ramp,  which  is  the 
only  paved  access  on  the  lake;  and  the  parking  lot  and  the  shop 
areas. 

I  think  that  when  we  look  down  the  road,  these  are  going  to  be 
big  attractions  economically  for  Valley  County,  especially  for  the 
Governor's  Cup  and  other  activities.  And  Senators,  I  personally 
want  to  thank  you  for  the  part  you  played  in  raising  the  funding 
for  this.  The  county  would  like  to  continue  working  on  projects  like 
this  and  extend  them  further. 

The  second  item  I  would  like  to  touch  on  a  little  bit  is  a  thing 
that  has  been  a  big  issue  for  a  long  time,  and  that's  the  Fort  Peck 
breakwater.  Fort  Peck  lake  borders  about  six  counties,  with  about 
1,520  miles  of  shoreline  at  full  pool.  It  is  considered  by  some  pro- 
fessional fishermen  to  be  the  premier  walleye  fishery  in  the  U.S. 
Imagine  the  economic  impact  of  properly  managing  a  fishery  of  this 
magnitude.  If  water  levels  and  releases  were  to  be  kept  at  an  ac- 
ceptable level  to  improve  fish  habitat,  boat  access,  and  increased 
fishable  acreage,  the  Upper  Missouri  River  Basin  States  could  real- 
ize considerable  growth. 

I  think  when  we  look  back,  there  were  many  stages  in  the  devel- 
opment of  this  lake.  For  example,  in  the  early  1970's  a  program  for 
fisheries  was  formulated;  wildlife  management  has  been  developed 
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and  now  plays  a  big  part;  and  the  building  of  the  breakwater  is 
needed  to  continue  development. 

Here  are  a  few  items  that  the  breakwater  would  do.  It  would  pro- 
vide an  adequate,  safe  harbor;  it  is  a  key  element  for  development 
of  tourism  in  eastern  Montana;  it  will  increase  recreation  benefits 
at  the  local,  regional,  and  national  levels;  and  it  will  increase  inter- 
est in  wildlife,  fishing,  and  camping. 

I  think  that  at  a  time  when  the  economy  of  eastern  Montana  is 
in  need  of  a  boost,  this  would  be  a  great  item.  I  think  the  hour  has 
come  when  we  should  really  look  seriously  at  this  for  expansion 
and  development,  recreational  facilities,  and  so  forth. 

I  think  we  could  probably  summarize  this  breakwater  thing  by 
saying  that  we  are  all  in  the  breakwater  boat  together;  let's  not  let 
it  sink. 

One  other  thing  that  is  important  to  the  economy  of  the  county 
and  to  this  facility  is  the  lake  level.  It  is  really  difficult  to  gather 
the  numbers  pertaining  to  the  impact  of  a  low  water  level.  Some 
of  the  examples  have  already  been  touched  on,  areas  like  Crooked 
Creek  marina  and  the  Duck  Creek  areas.  This  type  of  situation 
really  puts  the  marina  owner  and  the  people  in  this  business  out 
of  business.  This  is  all  reflected  back  on  the  county  and  the  local 
levels. 

I  guess  that  in  looking  at  it  from  a  county  standpoint,  counties 
are  capped  by  Initiative  1-105,  and  the  loss  of  revenue  is  really 
critical.  I  think  the  Corps  needs  to  go  on  record  showing  that  water 
levels  at  Fort  Peck  Lake  are  critical  to  recreation  and  economic  op- 
portunities. The  Corps  needs  to  define  alternatives  when  there  isn't 
an  adequate  water  level,  and  so  forth.  The  Corps  needs  to  provide 
a  plan  for  long-term  strategies  to  protect  water  resources,  espe- 
cigdly  in  the  upper  basin  States. 

I  think  I  would  like  to  conclude  on  a  personal  note,  that  Fort 
Peck  Lake  isn't  just  another  lake  on  the  Missouri  River  system;  it 
is  a  natural  resource  for  Montana,  a  treasure  to  those  of  us  in  east- 
ern Montana.  It  is  unique  and  beautiful  and  worth  fighting  for,  and 
let's  keep  fighting  for  it. 

Thank  you  for  this  time. 

Senator  Baucus.  Thank  you  very  much,  Gene. 

Diane? 

STATEMENT  OF  DIANE  BRANDT,  CHAMBER  OF  COMMERCE, 

GLASGOW,  MT 

Ms.  Brandt.  I  am  Diane  Brandt  from  Glasgow.  I  would  like  to 
address  two  areas  regarding  Fort  Peck  Lake:  the  economic  effects 
of  the  drawdowns  of  the  Missouri  River  on  regional  and  area  busi- 
nesses, and  the  U.S.  Army  Corps  of  Engineers  recreation  manage- 
ment at  Fort  Peck  Reservoir. 

Tourism  in  Montana  is  increasingly  being  recognized  as  a  tool 
with  which  to  strengthen  our  economy.  Estimated  nonresident 
travel  expenditures  to  Montana  in  1992  were  $900  million,  bring- 
ing the  total  economic  impact  to  over  $2  billion.  The  number  of 
visitors  providing  this  impact  is  over  6.5  million  and  supports 
32,000  jobs.  These  numbers  are  impressive,  but  most  of  those  ex- 
penditures were  in  western  Montana  and  the  more  heavily  popu- 
lated areas  of  the  State. 


33 

Travel  Montana's  five-year  strategic  marketing  plan  has  identi- 
fied that  more  marketing  and  development  needs  to  be  done  in  the 
State's  less-traveled  areas. 

All  of  this  leads  us  to  one  conclusion:  that  eastern  Montana,  and 
specifically  the  Fort  Peck  Reservoir,  is  ripe  for  economic  and  rec- 
reational opportunities. 

It  is  difficult  for  me  to  gather  numbers  pertaining  to  the  impact 
of  the  low  water  levels  at  the  reservoir,  so  I  am  going  to  share  my 
personal  experiences.  The  reason  I  got  involved  in  the  tourism 
business  was  that  I  could  see  the  profits  increase  at  my  restaurant 
during  the  summer  months.  While  I  recognize  the  importance  of| 
our  local  customers,  they  are  the  ones  responsible  for  paying  the 
utility  bills  and  making  the  payroll.  It  is  the  tourism  dollars  that 
provide  revenue  to  survive  during  the  slow,  cold  winter  months. 

Rural  eastern  Montana  has  suffered  a  significant  loss  of  popu- 
lation during  the  last  10  years.  Combined  with  the  effects  of  the 
long  drought,  it's  a  wonder  that  so  many  businesses  have  survived. 
Unfortunately,  too  many  people  have  left  and  too  many  businesses 
have  closed,  and  the  ones  that  remain  can  barely  get  by  without 
the  help  of  their  local  banker. 

The  persistent  negative  press  about  the  low  and  inconsistent 
water  levels  at  the  reservoir  has  led  the  public  to  believe  that  there 
is  no  access  to  the  water,  that  there  is  no  water,  and  that  there 
are  no  services  to  support  the  user.  How  can  there  be  opportunities 
for  new  money  or  new  growth  in  the  community  without  the  cus- 
tomer? 

There  can  be  no  economic  benefits  from  recreation  in  the  upper 
basin  States  if  there  is  no  recreation  management  by  the  Corps.  In 
dismissing  the  lawsuit  filed  by  Montana,  North  Dakota  and  South 
Dakota  against  the  Corps,  U.S.  District  Judge  Shanstrom  said  the 
Federal  agency  has  agreed  to  the  demand  of  the  States  that  recre- 
ation needs  in  upstream  reservoirs  be  given  equal  consideration 
with  navigational  needs  of  the  downstream  States.  This,  however, 
has  not  been  the  case.  Since  the  lawsuit  was  dismissed  last  winter, 
the  Corps  has  gone  back  to  "business  as  usual."  A  Memorandum 
of  Understanding  among  the  Corps,  BLM,  and  the  Montana  De- 
partment of  Fish,  Wildlife  and  Parks  to  install  a  potable  water  sys- 
tem at  Hell  Creek  Recreation  Area  was  lost  in  a  pile  of  papers 
somewhere  between  Omaha  and  Washington,  D.C.  Monies  budg- 
eted for  road  facilities  at  Fort  Peck's  west  marina  were  imme- 
diately reprioritized,  making  them  unavailable  for  1993.  Through 
the  efforts  of  Senator  Baucus  the  money  was  reprioritized,  and  the 
project  was  recently  completed. 

The  Fort  Peck  Master  Plan  was  revised  and  approved  in  April  of 
1992.  It  provides  infrastructure  development,  high  and  low  visita- 
tion areas,  recreation  activities,  wildlife  conservation,  and  much 
more.  The  plan  provides  direction  for  project  development  and  use. 
The  Corps'  National  Policy  on  Water  Management  and  Recreation 
Development  continually  makes  it  clear,  by  their  actions,  that  they 
do  not  take  management  seriously. 

As  the  Nation's  second-largest  provider  of  outdoor  recreation,  the 
Corps  in  Washington,  D.C.  needs  to  take  responsibility  for  the  over- 
all management  of  the  natural  resources  that  they  oversee. 
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I  would  like  to  point  out  that  my  community  has  a  very  positive 
and  progrressive  relationship  with  our  current  Fort  Peck  Lake  man- 
ager. 

The  Fort  Peck  Reservoir's  recreationists,  small  businesses,  local 
communities,  and  the  States  have  suffered  overwhelming  economic 
losses  because  of  no  water  or  recreation  management  by  the  Corps 
over  the  past  50  years.  The  time  for  change  has  come.  How  can  this 
be  accomplished?  I  would  offer  this  solution. 

The  people  in  charge  of  water  and  recreation  management  in  the 
Corps  office  in  Washington,  D.C.  need  to  be  replaced.  This  new 
management  team  should  be  able  to  follow  their  own  plan.  They 
should  have  a  vision  for  future  development,  yet  an  appreciation 
for  the  unspoiled  natural  environment.  They  should  have  an  under- 
standing of  the  local  people  and  their  love  of  the  land.  They  need 
to  realize  that  this  beautiful  land  belongs  to  all  of  us.  It  is  a  natu- 
ral resource — not  only  for  Montana,  but  the  entire  country. 

For  any  development,  management,  or  opportunities  to  occur  at 
Fort  Peck  Reservoir,  we  must  work  together  cooperatively  with 
common  goals. 

[Applause.] 

Senator  Baucus.  Thank  you,  Diane.  You  have  a  lot  of  supporters 
there. 

Don. 

STATEMENT  OF  DON  PFAU,  CHAIRMAN,  FORT  PECK  ADVISORY 
COUNCIL,  LEWISTOWN,  MT 

Mr.  Pfau.  Senator  Baucus,  my  name  is  Don  Pfau.  I  represent  the 
Fort  Peck  Advisory  Council,  which  includes  elected  officials, 
recreationists,  concessionaires,  boat  owners  and  cabin  owners,  as 
well  as  public  agencies. 

Our  group  has  been  working  for  over  20  years  to  develop  Fort 
Peck  Lake  for  the  benefit  of  the  people  of  central  and  eastern  Mon- 
tana. Our  number  one  goal  has  been  to  stabilize  the  base  water 
level  at  Fort  Peck  Lake  within  reasonable  limits  for  needed  fluctua- 
tions by  the  Corps  of  Engineers. 

We  need  a  variable  level  that  will  ensure  that  Fort  Peck  Lake 
is  accessible  at  the  west  end  of  the  lake,  which  includes  U.L.  Bend, 
Crooked  Creek  Recreation  Area,  and  Fort  Musselshell  Marina. 

The  Corps  of  Engineers  has  failed  to  recognize  the  economic  ben- 
efits that  Montana  could  derive  if  Fort  Peck  water  levels  were 
maintained.  Montana  has  not  been  able  to  achieve  the  true  benefits 
of  Fort  Peck  Lake  because  of  the  primitive  conditions  that  the 
Corps  of  Engineers  has  let  prevail  since  completion  of  the  building 
of  the  dam. 

Current  statistics  show  that  the  recreation  benefit  on  these 
upper  river  dams  is  almost  $70  million  annually,  compared  with 
only  $14  million  for  barge  traffic  on  the  lower  Missouri  River,  and 
the  barge  traffic  continues  to  decline. 

Looking  at  the  Corps  of  Engineers'  own  statistics,  they  estimated 
transporting  12  million  tons  last  year,  and  their  peak  was  only  a 
little  over  3  million  tons.  Truly,  does  that  amount  of  tonnage  justify 
a  nine-foot  channel  at  a  huge  tax  to  the  U.S.  taxpayer,  and  lower- 
ing the  water  in  these  upper  dams,  which  in  turn  has  devastated 
our  recreation  industry? 
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We  need  the  Corps  of  Engineers  to  write  a  new  manual,  and  I 
emphasize  the  word  "new."  Montana  and  our  sister  States  need  to 
be  treated  more  fairly  and  given  more  consideration.  Our  contribu- 
tion to  the  amount  of  water  in  the  Missouri  River,  which  is  almost 
three-fourths  of  the  total  water,  should  warrant  fairness  to  our  peo- 
ple above  the  political  manipulations  and  political  power  that  our 
lower  sister  States  are  unjustly  imposing  on  us. 

Thank  you. 

Senator  Baucus.  Thank  you  very  much,  Don.  Your  timing  is  im- 
peccable. [Laughter.] 

Now,  Mr.  Huffman. 

First,  I  want  to  compliment  you,  Mr.  Huffman,  on  your  courage 
in  coming  here  to  take  a  contrary  point  of  view.  [Laughter.] 

STATEMENT  OF  DON  HUFFMAN,  VICE  PRESmENT,  PHOENIX 

TOWING  CO. 

Mr.  Huffman.  Thank  you,  Senator.  I  am  Don  Huffman,  and  I  am 
a  navigator.  I  think  I  should  be  sitting  with  my  back  to  the  wall. 
[Laughter.] 

Missouri  River  navigation  has  been  severely  tested  as  a  result  of 
the  drought  in  the  upper  basin  of  the  Missouri  River.  Season 
lengths  have  been  reduced  from  eight  and  a  half  months  in  the 
1980's  to  six  and  three-quarter  months  during  1989,  1990,  1991, 
and  1992.  Our  loaded  drafts  have  been  reduced  from  eight  and  a 
half  feet  to  seven  and  a  half  feet.  A  rake  barge  loaded  at  Kansas 
City  on  the  Missouri  River  will  carry  only  1,200  tons;  that  same 
barge,  loaded  to  nine  feet  at  St.  Louis  on  the  Mississippi  River,  will 
carry  1,500  tons.  Absent  higher  freight  rates,  that  barge  will  load 
at  St.  Louis,  Missouri. 

Tow  sizes  have  had  to  be  reduced  from  nine  barges  to  six  barges. 
The  combination  of  the  shortened  season  length,  lighter  drafts  and 
smaller  tows  have  reduced  operating  efficiency  by  25  percent. 
These  costs  are  either  absorbed  by  the  navigators,  or,  more  likely, 
passed  on  to  the  shipping  community  in  the  form  of  higher  freight 
rates. 

During  each  of  these  drought  years.  Phoenix  Towing  has  sus- 
tained substantial  losses  that  threaten  our  ability  to  continue  oper- 
ations. The  question  I  ask  myself  is,  how  long  do  we  continue  to 
do  this? 

As  a  result  of  these  inefficiencies  brought  on  by  the  drought, 
commercial  tonnage  on  the  Missouri  River  has  fallen  dramatically. 
During  the  late  1970's  commercial  tonnage  on  the  Missouri  River 
was  well  over  3  million  tons  annually.  Corps  records  show  that 
commercial  tonnage  falling  to  1.2  to  1.5  million  tons  during  the 
1991  and  1992  navigation  seasons. 

Worse,  in  1990  the  upper  basin  States  of  Montana,  North  Da- 
kota, and  South  Dakota  sought  an  injunction  against  the  Corps  of 
Engineers  to  shut  off  flows  for  navigation.  For  a  period  of  several 
days  in  May  we  did  not  know  if  we  would  have  a  navigation  sea- 
son, or  if  we  would  even  have  enough  water  to  get  barges  off  the 
river  that  were  already  loaded.  On  May  9th,  the  North  Dakota 
judge  ruled  in  favor  of  the  upper  basin  States  and  direct  the  Corps 
to  shut  off  releases  for  navigation.  The  Corps  of  Engineers  ap- 
pealed to  the  8th  Circuit  Court  at  St.  Paul,  and  the  North  Dakota 
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ruling  was  overruled.  During  this  period  one  elevator  in 
Brownville,  Nebraska  cropped  its  bid  to  the  farmer  by  $0.15  a 
bushel,  a  clear  indication  of  the  effect  of  the  loss  of  navigation  on 
the  farm  community.  During  this  season,  logistics  were  difficult 
and  Missouri  River  navigation  was  in  jeopardy. 

Missouri  River  water  is  important  to  more  than  just  Missouri 
River  navigators.  According  to  a  study  by  the  University  of  Mis- 
souri, should  navigation  in  the  Missouri  River  cease,  it  would  cost 
Missouri  agriculture  $100  million  annually  in  the  form  of  increased 
input  costs,  basically  fertilizer,  and  in  reduced  prices  received  for 
their  products.  This  study  clearly  shows  the  effect  of  water-com- 
pelled rates  on  Missouri  agriculture. 

I  might  add,  this  number  only  includes  Missouri.  They  did  not 
study  the  States  of  Nebraska,  Kansas,  and  Iowa. 

According  to  a  study  by  Temple,  Barker  &  Sloan,  the  suspension 
of  Missouri  River  navigation  would  increase  the  cost  of  transpor- 
tation for  farm  commodities  by  $6  a  ton  or  more.  This  equates  to 
a  reduction  in  the  price  paid  to  the  farmer  of  approximately  $0.18 
to  $0.20  per  bushel.  It  also  should  be  noted  that  rail  capacity  is  not 
adequate  to  move  crops  in  the  lower  Missouri  River  basin  during 
the  summer  wheat  harvest,  nor  during  the  fall  harvest. 

The  availability  of  barge  freight  and  the  pricing  of  barge  freight 
has  a  direct  effect  on  the  price  the  Missouri  farmer  receives  for  his 
crops. 

Reduced  business  on  the  Missouri  River  has  resulted  in  a  loss  of 
river-related  jobs.  The  number  of  boats  operating  on  the  river  has 
been  reduced  by  as  many  as  six.  At  15  jobs  per  boat,  that  loss  is 
90  jobs.  Using  a  factor  of  3  support  jobs  lost  for  every  river  job  lost, 
this  becomes  270  jobs. 

Also,  under  normal  flow  conditions  during  the  summer  months, 
the  Missouri  River  provides  more  than  50  percent  of  the  water 
flowing  past  St.  Louis.  During  the  drought  months  of  1988,  the 
Missouri  River  delivered  65  percent  of  the  water  flowing  past  St. 
Louis.  Without  Missouri  River  flows,  the  Mississippi  River  would 
have  been  closed. 

Any  disruption  in  Middle  Mississippi  River  navigation  will  have 
negative  impacts  on  shipments  from  ports  in  Illinois,  Wisconsin, 
Minnesota,  Missouri,  and  Iowa.  Additionally,  the  receiving  ports  in 
Tennessee,  Kentucky,  and  Louisiana  will  be  negatively  impacted. 

Colonel  Schaufelberger  stated  that  the  downstream  interests  feel 
that  the  Master  Manual  review  favors  the  upper  basin  States.  As 
a  matter  of  fact,  that  is  correct,  in  our  opinion.  I  had  a  conversation 
with  the  Colonel  as  recently  as  Thursday,  complaining  about  re- 
leases. We  don't  believe  that  the  review  considers  water-compelled 
rates,  nor  does  it  consider  the  value  of  Missouri  River  water  to  Mis- 
sissippi River  navigation. 

I  would  like  to  thank  Senator  Baucus  for  the  opportunity  to  par- 
ticipate in  this  hearing. 

Senator  Baucus.  Thank  you  very  much,  Mr.  Huffman. 

On  that  last  point,  you  heard  GAO  and  the  Colonel  himself  state 
that  in  the  law  there  is  no  legal  authority  for  the  Corps  to  manage 
the  Missouri  River  for  the  economic  benefit  of  the  Mississippi  un- 
less there  is  a  Presidential  emergency.  Do  you  agree  with  that  con- 
clusion? 
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Mr.  Huffman.  Well,  Senator,  I'm  not  a  lawyer,  and  I  certainly 
don't  know  the  law  the  way  the  Colonel  does,  so  I  won't  dispute 
what  the  Colonel  said  about  the  law. 

Senator  Baucus.  Therefore  there  is  no  legal  authority  for  the 
Corps  to  manage  the  Missouri  for  the  benefit  of  the  Mississippi,  ex- 
cept for  Presidential  declarations  of  emergency. 

Mr.  Huffman.  Senator,  my  point  is  that  100  million  tons  of  cargo 
move  past  St.  Louis,  and  it's  a  very  important  transportation  link 
for  the  upper  midwestern  farmer.  I  suspect  that  if  that  transpor- 
tation link  is  threatened,  that  there  will  be  a  very  strong  outcry 
from  those  farmers  in  those  States. 

Senator  Baucus.  So  the  recourse — if  there  should  be  a  recourse — 
would  be  a  change  in  the  law,  because  the  law  is  presently  clear 
on  this  point.  That  is,  in  our  form  of  Government,  we're  supposed 
to  follow  the  law.  If  the  country  believes  that  the  consequences  are 
inappropriate,  the  proper  remedy  is  to  try  to  change  the  law. 

Mr.  Huffman.  Perhaps  that's  the  answer.  Senator. 

Senator  Baucus.  But  you  agree  that  the  law  today  is  clear,  that 
the  Corps  has  no  legal  authority  to  manage  for  the  benefit  of  the 
Mississippi? 

Mr.  Huffman.  I'll  just  go  with  the  Colonel's  testimony. 

Senator  BAUCUS.  Okay.  Thank  you. 

A  couple  of  other  points.  Do  you  also  agree  that  the  law  today 
basically  provides  that  recreation  is  to  be  given  at  least  equal  bene- 
fit, accorded  equal  weight,  compared  with  navigation?  The  GAO 
said  that,  and  the  Colonel  agreed  that  that  is  the  law  today.  I'm 
just  curious  if  you  agree  that  that  is  the  law. 

Mr.  Huffman.  Well,  I  heard  the  Colonel  say  that  that  was  the 
current  position  of  the  Corps  of  Engineers,  that  they  had  changed 
their  position  from  the  1980's,  if  I  have  the  date  correct. 

Senator  Baucus.  They  have  changed  the  emphasis;  they  had  two 
categories  that  they've  changed.  But  the  GAO  and  the  Colonel  stat- 
ed— we  can  ask  the  Colonel  to  restate  his  position,  but  I  heard  the 
Colonel  to  say  that  he  agreed  that  under  the  law,  recreation  must 
be  given  at  least  equal  weight,  compared  to  navigation. 

Mr.  Huffman.  Yes,  I  heard  him  say  that. 

Senator  BAUCUS.  Do  you  think  that  is  the  law? 

Mr.  Huffman.  Senator,  I'm  not  nearly  as  up  to  date  on  the  legal- 
ities of  the  Master  Manual  and  the  Pick-Sloan  plan  as  the  Colonel 
is,  so  I  won't  argue  with  the  Colonel  on  that  subject. 

Senator  Baucus.  I  don't  mean  to  be  argumentative,  but  if  you 
don't  argue  with  him,  you  agree  with  him? 

Mr.  Huffman.  On  that  respect. 

Senator  BAUCUS.  Okay,  thank  you  very  much. 

I  would  like  to  ask  Mr.  Pfau  and  Gene  and  Diane  to  comment 
on  the  dollar  expenditures  that  the  Corps  has  made  to  date  up- 
stream versus  downstream.  Could  you  give  us  a  clearer  picture  of 
the  relative — I  don't  want  to  lead  you  too  much — disproportionate 
emphasis  that  the  Corps  has  given  in  recreation  expenditures,  ma- 
rinas and  breakwaters  and  so  forth,  upstream  versus  downstream? 

Mr.  Pfau.  Unfortunately,  when  Fort  Peck  was  built,  there  was 
nothing  built  into  it  whatsoever,  no  recreation  of  any  type  built 
into  the  program  at  all.  The  minimum  amount  at  Fort  Peck  itself, 
at  the  dam,  was  about  all  that  was  there.  The  rest  of  it  developed 
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pretty  much  from  areas  of  access  that  you  could  get  into.  A  lot  of 
us  have  traveled  that  thing.  It's  still  in  a  primitive  stage  today.  We 
don't  have  adequate  roads  in  there;  we  don't  have  recreation  areas; 
we  don't  have  a  breakwater  at  Fort  Peck;  we  don't  have  designa- 
tion markers  to  identify  where  you  are  on  the  lake. 

I  challenge  anyone  to  travel  any  of  these  other  areas  where  the 
Government  has  come  in  and  developed  these  dams — the  gen- 
tleman from  Tennessee,  if  you  go  back  to  his  areas,  you  will  see 
wonderful  boat  landings,  swimming  pools,  you  name  it.  It's  all 
there,  first  class,  deluxe,  and  this  is  true  on  a  great  many  of  the 
mainstem  dams  that  the  United  States  Government  has  developed. 
Why  Montana  has  been  left  at  the  very  end  of  this  type  of  thing — 
you  people  know  the  economic  development  here  in  eastern  and 
central  Montana — we  have  watched  our  people  leave  the  area.  Here 
is  a  real  opportunity  for  us  to  have  something  that  would  bring 
people  in.  With  just  Bill  Harris'  development  there  at  Crooked 
Creek  in  1988,  his  recordbook  showed  thousands  of  people  coming 
into  this  area  without  it  even  being  pre-advertised  that  much.  It's 
just  the  touch.  If  we  could  get  it  all  going,  it  would  be  so  much  bet- 
ter for  us  to  increase  our  tax  base  and  give  these  people  a  fair  shot. 

Somewhere  in  this  thing — it  looks  like  between  the  Corps  and 
these  people  here,  our  neighbors  from  down  south — there  should  be 
some  kind  of  balance  on  this  lake  level,  that  you  could  leave  the 
water  in  there  somewhere  between  the  first  of  May  or  the  end  of 
May  through  the  first  of  November,  and  then  work  with  them  to 
try  to  work  that  out  so  that  they  could  have  some  of  that  water 
to  go  down  and  run  their  barges.  But  somebody  has  to  start  talking 
to  each  other  to  try  to  work  things  out  like  this. 

The  big  concern  that  our  committee  has  on  this  thing  is  that  19 
States,  19  Senators,  very  strong  people,  very  strong  States,  high 
population  levels,  write  to  the  President  of  the  United  States,  and 
that's  his  guidance  in  making  sure  that  these  people  and  their 
barge  traffic  are  protected.  That's  well  and  good,  but  we're  here 
with  three  States,  a  limited  amount  of  political — we  have  political 
clout  with  these  people  in  these  key  positions,  but  we  worry  that 
we  have  enough  votes  and  enough  power  to  take  and  hold  this 
thing  together  where  we  really  get  treated  fairly.  We  question  and 
we  wonder  that  that  can  happen. 

Senator  Baucus.  Thank  you,  Don. 

Diane  or  Gene,  if  you  could  just  comment  generally  on  the  ex- 
penditures on  development  of  recreational  facilities  in  our  State 
and  the  North  Dakota  as  compared  with  downstream. 

Ms.  Brandt.  Well,  I  am  a  cabin  owner  at  Fort  Peck  Lake,  so  I 
spend  quite  a  lot  of  time  out  there.  I  would  just  give  this  example. 
Two  years  ago  down  at  Kiwanis  Park,  which  is  the  largest  public 
campground  in  eastern  Montana,  in  one  area  of  that  park  my 
young  son  couldn't  make  it  across  the  park  to  get  to  the  bathroom, 
so  I  requested  from  the  Corps  manager  some  toilets.  About  a  year 
later  I  did  get  my  two  Port-a-Potties.  I  do  have  two  Port-a-Potties 
down  at  Kiwanis  Park,  but  you  shouldn't  have  to  wait  a  year  to 
have  a  facility  that  is  accessible  to  the  public.  It's  a  beautiful  camp- 
ground down  there. 

But  the  problem  with  the  way  that  the  Corps  manages  Fort  Peck 
Reservoir  is  that  it's  a  piecemeal  thing.  It's  a  little  here  and  a  little 
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there.  The  road  project — it's  ridiculous  that  you  should  have  a  road 
project  prioritized.  That  road  should  have  been  paved  20  years  ago. 
It's  irresponsible,  the  way  that  it's  managed,  and  the  people  in  the 
marina — they  just  bought  this  from  South  Dakota  a  year  ago — how 
can  they  plan  or  expand  or  have  inventory  because  of  the  erratic 
management  down  there?  It  is  impossible  to  get  to  the  boat  ramps 
when  the  rains  are  bad.  How  are  you  going  to  get  people  to  come 
out  here  with  a  nice  big,  expensive  boat  if  you  can't  get  it  into  the 
water?  Or  if  you  do  get  it  into  the  water,  you're  going  to  scrape  up 
the  bottom  of  it. 

I  have  to  tell  you  another  thing  that  really  hasn't  come  into  this 
as  far  as  recreation  is  concerned,  and  that's  the  safety  of  the  peo- 
ple. As  those  water  levels  go  up  and  down  you  have  huge  islands 
and  trees.  I  can  do  it  well  myself  because  I  do  it  all  the  time,  but 
it's  very  dangerous  as  those  water  levels  go  up  and  down,  when 
you're  out  there  with  your  family  in  a  boat,  ripping  around.  It's  a 
huge  body  of  water;  there  is  lots  of  room  to  go  out  there,  but  it's 
very  dangerous  if  you  don't  know  that  water. 

Another  thing  I  really  want  to  point  out  is  that  the  people  who 
probably  wrote  the  letter  to  the  President,  the  Congressmen  from 
the  lower  basin  States,  concerning  this  issue,  are  probably  the  peo- 
ple who  are  going  to  be  telling  us  how  we  should  manage  it  and 
how  much  land  should  be  available  for  recreation.  They  are  the 
people  who  will  probably  come  here  and  ultimately  use  this  prop- 
erty. I  mean,  there  are  so  many  recreational  and  natural  resources 
available  out  there,  and  I  think  that  the  whole  concern  of  us  who 
are  involved  is  that  it  is  properly  developed,  with  consideration  for 
the  land.  It's  a  very  major  concern  for  us,  that  it's  done  properly. 
The  way  that  it's  managed  right  now,  I  just  don't  think  that's  going 
to  happen. 

Senator  Baucus.  That  raises  another  point.  You  touched  on  it, 
Don.  When  the  Corps  tried  to  determine  recreational  economic  ben- 
efits, I  understand  that  they  just  surveyed  larger  marinas,  to  try 
to  inventory  who  was  there;  they  paid  no  attention  to  who  was  out 
fishing,  no  attention  to  lots  of  other  people  who  don't  use  the  mari- 
nas themselves  directly.  And  also  I'm  sure  it  did  not  deal  with  Bill 
Harris'  survey  down  there. 

Could  you  just  comment — if  the  Corps  were  to  truly  try  to  deter- 
mine economic  benefits,  could  you  give  them  a  little  guidance  as  to 
where  they  should  go,  what  data  they  should  use,  whom  they 
should  talk  to  and  so  forth,  to  try  to  get  an  accurate  sense  of  this? 

Mr.  Pfau.  I  think  a  prime  example  of  that  is  that  we  worked 
with  the  Corps  of  Engineers  through  the  1980's  to  try  to  develop 
this  recreation  area  down  at  Crooked  Creek.  They  sent  in  quite  a 
few  people  to  work  with  us,  and  they  were  good  people  working 
with  us.  They  put  in  these  other  recreation  areas  down  there. 

Well,  the  first  thing  was  to  get  this  land.  So  we  finally  went 
through  all  the  paperwork,  with  Petroleum  County  being  the  prin- 
cipal, to  take  all  this.  This  has  taken  three  or  four  years  to  put  this 
all  together,  and  this  man  is  planning  on  something  here.  They  fi- 
nally agree;  he  puts  it  in,  he  goes  out  there,  he  puts — and  this  is 
after  the  Corps  has  approved  it;  the  Corps  of  Engineers  said,  "We 
want  a  recreation  area,"  approved  it,  ever3rthing  with  the  county, 
with  him.  He  puts  in  $100,000  out  there,  has  a  beautiful  setup,  a 
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great  place  to  camp  and  fish  and  swim,  the  whole  thing,  all  by  his 
own  works.  The  Corps  put  in  the  boat  ramps  and  toilet  facilities 
and  a  few  minor  base  paths  and  Bill  Harris  put  in  everj^hing  else, 
including  a  landing  strip.  There  is  a  huge,  two-story  log  building 
there  now  as  a  lodge,  and  it's  a  big  development. 

Now  you  go  down  and  look  at  it,  and  the  water  is  a  mile  and  a 
half  off  from  that  dock.  You  can't  even  get  close  to  it.  This  man  and 
his  family  are  trying  to  make  a  living  by  doing  this  under  the  aus- 
pices and  agreement  with  the  Corps  of  Engineers  to  come  in  and 
let  him  do  this,  and  then  they  let  that  happen  to  him?  At  that  pe- 
riod of  time,  that  logbook — and  I've  seen  it — I  told  him  that's  the 
key  to  it,  and  that's  the  thing  that  the  Corps  needs  to  look  at,  is 
to  look  at  those  statistics  on  those  people  who  go  down  there.  Those 
statistics  were  there. 

It's  just  barely  been  touched.  The  surveys  that  the  Corps  did — 
we  were  quite  disappointed  when  they  sent  the  people  in  to  start 
with.  The  committee  and  I  thought  that  they  sent  them  in  pretty 
much  in  cold  weather,  and  their  analysis  of  being  able  to  get 
around  and  to  actually  look  at  the  area  and  talk  to  the  people  was 
very  limited  and  it  was  a  very  poor  time  of  the  year  to  actually  go 
in  and  evaluate  what  the  recreation  and  development  at  that  time 
would  be  on  that  lake.  I'm  not  saying  that  they  weren't  dedicated 
people.  They  tried,  but  we  just  didn't  think  it  was  well  done.  Also, 
like  any  Government  project,  it  took  an  awful  long  time  before  we 
finally  got  the  final  deal.  It  looks  pretty  good  after  you  get  to  the 
finals  on  it,  but  it's  all  on  paper.  It's  all  paper  stuff.  Unless  you 
have  the  money  to  back  up  the  paper,  none  of  this  stuff  happens. 
It  remains  in  that  primitive  condition. 

Senator  Baucus.  We're  really  making  two  points.  Number  one, 
the  surveys  and  the  data  were  inadequate,  if  they  were  adequate 
and  accurate,  the  chart  showing  that  recreational  economic  benefits 
are  $67  million,  would  be  much  higher. 

Mr.  Pfau.  That's  correct. 

Senator  Baucus.  The  second  point  you're  making  is  that  if  we 
had  the  same  amount  of  dollars  spent  or  attention  paid  to  develop- 
ment of  marinas  and  breakwaters  for  example,  that  would  add 
even  more  economic  benefit  to  the  region  because  then  more  people 
would  have  more  facilities  to  use.  It  would  be  a  greater  draw  and 
more  people  would  come  and  use  it. 

Mr.  Pfau.  It  would  add  a  tremendous  amount  to  the  tax  base  of 
these  counties  that  are  hurting  and  need  a  little  improved  tax  base. 

Senator  Baucus.  So  in  a  real  sense,  the  determined  $67  million 
economic  benefits  are  understated;  that  is,  that  not  only  are  they 
not  close  to  their  potential,  they  are  inaccurate. 

Mr.  Pfau.  It's  very  much  understated. 

Ms.  Brandt.  Because  we've  never  been  given  an  opportunity  to 
make  that  number  go  up.  It's  like  we've  been  held  back  and  tied 
down.  The  people  in  the  local  communities  surrounding  that  lake 
are  ready  to  go.  The  Fort  Peck  Advisory  Council — we  have  the  mas- 
ter plan.  The  framework  is  there,  but  the  opportunity,  because  of 
the  management — we've  not  been  given  that  opportunity.  I  think 
that  is  where  a  lot  of  the  frustration  comes  in.  There  are  people 
who  will  move  there,  who  will  open  businesses,  who  will  outfit,  who 
will  have  bait  and  tackle  stores.  There  are  all  kinds  of  opportuni- 
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ties,  but  we  haven't  been  given  that  opportunity  because  we've 
been  restricted. 

I  did  want  to  add  one  more  thing  on  the  economic  numbers.  Mon- 
tana has  a  Tourism  Institute  and  Tourism  and  Recreation  Re- 
search at  the  University  of  Montana.  They  are  currently  doing  an 
updated  study  of  the  economic  impact  on  Montana.  Well,  Montana 
has  six  tourism  regions;  I  talked  to  this  economist  last  week,  and 
hopefully  by  the  spring  that  would  be  broken  down  into  the  State's 
six  tourism  regions.  Our  tourism  region  on  the  lake  is  eight  coun- 
ties. 

So  I  think  that  we  would  probably  have  some  pretty  good  num- 
bers by  the  spring  that  we  could  use  to  go  with  that. 

Senator  Baucus.  Thank  you  very  much. 

I  was  really  struck  with  the  point  that  you  made  earlier.  Gene, 
that  there  was  a  lot  of  publicity  about  Crooked  Creek  and  the  mile 
and  a  half  distance.  A  lot  of  people  know  about  that;  unfortunately, 
it  gives  the  impression  that  the  facilities  aren't  there  or  that  it's 
hard  to  get  access  to  the  lake,  and  that  discourages  people  from 
even  trying. 

Mr.  Reimche.  One  more  thing.  Senator,  that  I  would  like  to  add. 
Don  and  Diane  have  covered  most  everything.  Being  a  Commis- 
sioner, I'm  always  sitting  here,  listening  to  problems. 

Anyway,  we  try  to  work  with  the  Corps  all  we  can  on  roads.  It 
puts  a  burden  on  the  county.  We  do  everything  we  can.  We  get  a 
lot  of  requests,  lot  of  complaints  and  stuff  like  that.  This  last  ven- 
ture that  we  did  with  the  Corps,  the  county  put  in  about  $141,000 
into  the  project  out  there,  our  portion  of  it. 

Another  thing  that  Diane  touched  on  a  little  bit  was  the — I'm 
going  to  call  them  "marker  lights."  The  Coast  Guard  has  contacted 
the  counties  and  they  want  the  counties  to  take  over  these  marker 
lights.  They  want  to  update  them  to  a  solar  system,  and  they  want 
the  counties  to  be  responsible  for  them.  I  feel  it's  the  Coast  Guard's 
responsibility  as  far  as  the  marker  lights  are  concerned. 

I  also  feel — and  Don  touched  on  it — that  if  we  can  have  an  estab- 
lished lake  level,  we're  going  to  get  more  tourism,  we're  going  to 
get  more  people  interested  in  developing  out  there,  and  the  more 
tax  base  we're  going  to  have.  It's  been  real  positive.  Diane  probably 
knows  the  numbers  better  than  I  do.  We've  had  a  number  of  out- 
side people  invest  in  the  marina  and  the  Lakeridge  Motel  and  the 
hotel  and  the  cafe  downtown.  This  is  positive  interest,  and  this  is 
all  outside  people. 

So  I  think  that  the  number  one  thing  is  common  sense.  It  boils 
down  to  just  using  good  common  sense  as  far  as  that  lake  level  and 
the  management  are  concerned. 

I  want  to  thank  the  Colonel,  too.  I  need  help,  frankly,  to  get  that 
Fort  Peck  road  paved.  We'll  give  credit  where  credit  is  due;  I  want 
to  thank  you.  Colonel,  for  your  help. 

Colonel  SCHAUFELBERGER.  Thank  you. 

Mr.  Pfau.  We  need  to  thank  him,  too,  for  that  Hell  Creek  agree- 
ment. 

Senator  Baucus.  That's  right.  We're  getting  that  agreement  put 
together. 

Senator  Conrad? 
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Senator  CONRAD.  Just  to  conclude  with  this  panel,  Mr.  Chair- 
man, I  would  just  like  to  reassure  Mr.  Huffman  that  we're  not  talk- 
ing about  eliminating  navigation;  we're  not  talking  about  that,  and 
we're  not  talking  about  some  kind  of  unfair  result  here. 

I  think  if  you  had  an  opportunity  to  live  here  and  to  have  experi- 
enced what  we  have  experienced,  there  have  been  some  things  done 
that  would  rattle  your  eye-teeth,  too.  I  can  tell  you,  to  be  in  the 
midst  of  the  worst  drought  since  the  1930's  and  to  find  out  that  the 
releases  from  the  reservoir  are  the  largest  in  89  years,  that  really 
angers  people.  To  see  the  Corps  conduct  a  big  flush  and  have  very 
high  releases — for  what  purpose,  I've  never  understood — in  the 
midst  of  the  worst  drought  since  the  1930's,  that  didn't  help  you, 
it  didn't  help  us,  it  didn't  help  anybody. 

These  are  things  that  cause  enormous  anxiety.  I  think  if  you 
could  have  sat  with  the  young  couple  who  invested  all  of  their  life 
savings  in  a  marina  in  North  Dakota,  and  day  after  day  see  that 
lake  recede  from  them  until  it  was  over  a  mile  and  a  half  away 
from  them,  and  see  their  life  savings  dribble  out  just  like  the  lake 
dribbled  out — there  has  been  very  serious  impact  here,  and  that's 
why  you  see  a  high  level  of  concern. 

But  I  think  there  is  also  a  sensitivity  to  your  situation.  We  don't 
want  to  see  an  outcome  that  neglects  your  needs  or  pays  no  atten- 
tion to  them.  We  do  want  to  see,  and  we  are  going  to  insist  on, 
some  kind  of  fair  weighting  of  the  benefits  and  the  responsibilities. 
We  hope  that  in  that,  ultimately,  all  interests  will  be  served  in  an 
equitable  way. 

Mr.  Huffman.  Mr.  Conrad,  none  of  us  caused  the  drought.  It's 
been  very  difficult  for  all  of  us.  I've  seen  pictures  and  heard  stories 
of  the  problems  the  marina  operators  had. 

We  in  navigation  on  the  Missouri  River  have  suffered  during  this 
drought.  You  say  you  don't  want  to  harm  navigation,  but  naviga- 
tion has  been  harmed.  Our  industry  has  shrunk  by  50  percent  dur- 
ing the  drought. 

If  the  reservoirs  are  managed  as  you  wish,  there  will  be  no  navi- 
gation on  the  Missouri  River.  I  think  it's  important  that  I  say  that, 
that  we  not  leave  here  with  the  idea  that  somehow  these  lakes  can 
be  maintained  at  44  million  acre-feet  or  some  other  number,  other 
than  18  million  acre-feet.  We  already  have  gotten  to  a  point  where 
we're  barely  holding  on.  So  any  change  in  reservoir  levels  will,  in 
fact,  put  me  totally  out  of  business. 

Senator  Conrad.  Well,  let  me  just  say  that  I  don't  see  the  evi- 
dence to  support  that,  very  frankly.  We  had  a  much  healthier  res- 
ervoir level  before  this  drought;  we  have  much  healthier  levels 
now,  and  you  weren't  out  of  business  then.  I  don't  accept  the  notion 
that  for  there  to  be  fair  reservoir  levels  here — and  I  have  not 
reached  a  conclusion  that  it  has  to  be  44  million  acre-feet;  I  have 
not  reached  that  conclusion — ^but  evidence  would  indicate  that  that 
may  be  a  net  benefit  to  the  national  Grovemment  with  respect  to 
economics  that  is  preferable.  But  I  frankly  believe  that  if  what 
you're  saying  is  that  for  us  to  get  fair  treatment  means  no  naviga- 
tion, I  don't  think  the  facts  support  that  conclusion. 

Mr.  Huffman.  I  think  if  we  could  have  someone  from  the  Corps 
respond.  If  it  was  44  million  acre-feet,  in  several  of  the  past  10 
years  there  would  have  been  no  navigation.  Once  the  navigation 
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leaves  the  river,  then  the  shippers  will  be  forced  to  contract  with 
the  railroads,  usually  with  three-  or  five-year  contracts,  to  move 
their  products. 

So  now  we  have  a  system  that  is  totally  gone 

Senator  Baucus.  If  I  can  interrupt  at  that  point,  Mr.  Huffman. 
I  can't  understand  that,  because  in  your  testimony  you  said  that 
there  is  inadequate  alternative  service  for  farmers — rail  service,  for 
example — to  ship  agricultural  products.  If  that's  the  case 

Mr.  Huffman.  It  is  the  case. 

Senator  Baucus  [continuing].  Then  how  are  farmers  going  to  get 
their  products  to  market? 

Mr.  Huffman.  Sir,  what  will  happen  is  that  there  will  be  times 
during  harvest  when  farmers  won't  get  their  crops  to  market.  The 
large  corporations  that  can  contract  with  the  railroads  for  a  three- 
year  contract  for  big  volume,  those  corporations  will  contract  with 
the  railroads,  the  point  being  that  that  will  preclude  navigation 
from  coming  back  on  the  river.  Business  thrives  when  you  have  a 
consistent  system.  If  you  take  navigation  away  from  the  Missouri 
River  for  one  or  two  or  three  seasons,  and  a  shipper  looks  at  that, 
given  a  projection  of  that  navigation  being  gone,  he's  not  going  to 
build  facilities  on  the  river  to  ship  by  barge. 

So,  Mr.  Conrad,  I  would  very  strongly  disagree  with  your 
premise,  and  I  invite  you  to  come  to  St.  Louis  and  hear  what  the 
shippers  have  to  say  regarding  the  Master  Manual  review  and  re- 
garding higher  lake  levels.  It  would  be  nice  if  we  could  have  higher 
lake  levels  and  navigation,  but,  sir,  we  cannot. 

Senator  CONRAD.  Again,  I  reject  that  based  on  the  evidence  I've 
seen.  I  don't  think  that  is  the  case  at  all.  For  years  we  had  much 
higher  lake  levels  and  you  had  navigation.  You  just  had  the  worst 
drought  since  the  1930's.  Obviously,  that  is  an  extreme  situation. 
Already  we  have  seen  remarkable  recovery  in  the  reservoirs,  and 
the  notion  that  for  us  to  be  given  fair  treatment — and  I  do  not  con- 
clude that  44  million  acre-feet  is  the  magic  number;  I  have  not 
reached  that  conclusion — I  would  say  to  you  that  there  needs  to  be 
balancing.  I  think  all  of  us  recognize  that  there  has  to  be  fairness, 
but  we've  reached  the  conclusion  that  we  certainly  were  not  treated 
fairly  during  the  depths  of  the  drought,  and,  in  fact,  the  Corps  of 
Engineers  has  now  acknowledged  that  the  law  which  they  were 
using  to  justify  treating  navigation  in  a  superior  way  to  recreation 
simply  is  not  supported  by  the  statutes. 

I  think  there  can  be  a  balancing  of  interests  here,  but  I  also 
think  it  is  very  clear  that  recreation  has  an  equivalent  treatment 
to  navigation.  If  you're  telling  us  that  navigation,  which  is  1  per- 
cent of  the  value,  has  to  be  treated  specially,  that  I  reject.  That  is 
not  what  the  law  provides;  that's  not  fair;  and  we  will  fight  that 
a  long,  long  time,  if  that's  what  your  assertion  is,  that  navigation 
should  be  the  tail  wagging  the  dog  here.  I  mean,  if  that's  the  argu- 
ment that  you're  making,  that  argument  is  not  going  to  be  very 
successful  in  this  part  of  the  country. 

Mr.  Huffman.  Senator,  I  guess  we  agree  on  one  thing,  that  we 
felt  that  the  Corps  was  biased  toward  the  upper  basin  States  dur- 
ing the  drought.  We  did  have  a  Master  Manual,  and  water  was  not 
released  according  to  that  manual;  the  water  was  held  in  the  upper 
basin.  So  at  least  we  can  agree  on  that. 
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Senator  CONRAD.  I  can  tell  you,  if  you  had  visited  our  lake  levels, 
you  would  see  that  water  was  released,  because  the  lake  levels 
here  plunged.  There's  no  question  that  it  was  being  released.  In 
fact,  during  that  very  period,  as  I  indicated  earlier — at  my  previous 
hearing  four  years  ago  we  found  out  that  we  had  the  highest  re- 
leases in  eight  or  nine  years  during  the  very  period  that  we  had 
the  deepest  drought. 

So  the  assertion  that  they  weren't  releasing  water  here,  are  not 
supported  by  the  facts. 

Senator  Baucus.  Gene? 

Mr.  Reimche.  I  have  a  question  for  Mr.  Huffman. 

In  the  last  10  years,  what  has  been  the  increase  in  the  size  of 
your  barges?  I'm  a  farmer-rancher  also,  and  I  know  we  have  to 
move  our  commodity,  but  I'm  sure  there's  been  some  increase  in 
the  size  of  the  barges  so  that  they  require  more  water  to  float 
them. 

Mr.  Huffman.  No,  sir,  our  barges  are  basically  the  same  size. 
They  are  a  12-foot  hull.  They  can  be  loaded  up  to  10  feet.  On  the 
Missouri  River  we  can't  do  that,  but  at  St.  Louis  there  are  times 
when  barges  are  loaded  to  10  feet.  The  barge  size  is  basically  the 
same.  It  hasn't  changed  much. 

Senator  Baucus.  I  would  like  to  explore  one  point  a  little  bit,  Mr. 
Huffman.  You  said  that  if  the  pools  were  managed  at  44  million 
acre-feet,  with  drought,  that  would  be  the  end  of  the  navigation 
barge  business.  That's  basically  what  you  said,  is  that  correct? 

Mr.  Huffman.  That's  correct. 

Senator  Baucus.  Let  me  ask  Colonel  Schaufelberger  if  he  can 
comment  on  that;  that  is,  according  to  the  Corps'  best  estimate,  if 
the  pools  were  managed  at  44  million  acre-feet.  Colonel,  what  effect 
would,  say,  a  one-year  drought  or  a  three-year  drought  or  a  four- 
year  drought  or  a  ten-year  drought  have,  in  your  judgment  on  the 
barge  business  and  on  navigation  on  the  lower  Missouri? 

Colonel  Schaufelberger.  Sir,  it  would  depend  upon  how  severe 
the  drought  is.  As  I  indicated  in  the  questioning  earlier,  as  a  part 
of  our  study  we  looked  across  the  93  years  of  record  and  we  looked 
at  the  21  years  from  1930  to  1950.  Had  we  operated  in  that  21- 
year  period  between  1930  and  1950  with  a  44  million  acre-feet  pool, 
there  are  10  years  in  which  there  would  be  no  navigation  support 
because  there  is  no  water. 

So  whether  or  not  navigation  can  survive  when  in  50  percent  of 
the  year  there  is  no  water,  I  leave  that  to  the  navigators  to  decide. 
But  it  really  is  the  function  of  how  severe  the  drought  is  and  how 
you  balance  the  impacts.  That  was  the  worst  period  in  the  record; 
now,  we  never  operated  that  way,  because  we  didn't  start  oper- 
ations until  1967.  But  had  that  been  repeated — there  is  a  table  in 
the  draft  EIS  that  shows  you  that. 

Senator  Baucus.  I'm  looking  for  it. 

Colonel  Schaufelberger.  I  could  find  it  for  you. 

Senator  Baucus.  As  I  recall  that  portion  in  the  draft,  the  chances 
of  that  severe  a  drought  occurring  in  the  future  are  quite  remote. 

Colonel  Schaufelberger.  That  is  quite  correct.  But  what  we  try 
to  do  is  look  at  the  worst  situation  because,  as  I  mentioned  in  the 
questioning  before,  what  we're  trying  to  do  is  figure  out  how  to  ad- 
just the   impacts   to  the  various   purposes   when   we   don't  have 
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enough  water.  When  there's  plenty  of  water,  unless  you  have  a  re- 
peat of  1993,  you  sort  of  accommodate  ever3rthing.  But  if  you  were 
to  repeat  that  exact  21-year  period  and  you  operated  such  that  you 
did  not  allow  the  pools  to  go  below  44  million  acre-feet,  then  you 
would  have  10  years  in  which  there  would  be  no  navigation  sup- 
port. 

See,  the  current  Master  Manual  that  exists  today  was  prepared 
based  on  the  premise  that  if  you  had  a  repeat  of  the  1930's 
drought,  you  would  not  run  out  of  water,  and  that's  why  the  rules 
are  set  to  go  down  to  18  million  acre-feet.  What  we  did  was  tweak 
a  little  bit  and  we  said  we'd  be  more  conservative,  so  you  would  get 
a  better  payback,  and  you  never  had  any  years  where  there  was 
no  navigation.  But  if  you  constrain  the  amount  of  water  that  is 
available  for  release,  clearly  there  is  going  to  be  an  impact  on 
downstream  activity. 

Senator  CONRAD.  What  did  you  go  to  in  terms  of  preventing 
years  when  there  was  no  navigation? 

Colonel  SCHAUFELBERGER.  Sir,  we  tried  to  mitigate  that  by  being 
more  conservative  earlier  in  the  drought. 

Senator  Conrad.  That's  what  I'm  asking 

Colonel  SCHAUFELBERGER.  There's  a  decision  table  in  there.  We 
used  a  much  more  conservative  decision  table  than  we  use  today, 
but  still,  when  you  hold  that  much  water,  you  still  lose  to  evapo- 
ration. There  was  just  not  enough  water  provided  to  do  all  the  pur- 
poses. 

Senator  CONRAD.  And  what  are  the  odds  of  that  weather  pattern 
being  repeated?  What  kind  of  probability  did  you  put  on  it? 

Colonel  SCHAUFELBERGER.  I  don't  know.  I  could  find  out  for  you. 

I  don't  know  what  the  probability  of  that  occurring  was,  but  we 
tried  to  use  that — ^that's  the  worst  we  know  of  in  the  period  of 
record,  so  the  impact  if  that  was  repeated.  Hopefully,  we  never 
have  to  live  to  see  it  repeated. 

Senator  CONRAD.  We  hope  not.  We've  just  been  through  a  brutal 
experience.  We  don't  want  to  go  back  and  repeat  the  1930's  experi- 
ence. 

Senator  Baucus.  Thank  you  all  very  much.  I  have  to  conclude 
this  panel  because  we  don't  have  much  time  left  for  our  remaining 
panel.  Thank  you  all  for  coming. 

[Applause.] 

Senator  Baucus.  Our  third  panel,  the  wrap-up  panel,  includes 
Mr.  Bill  Harris,  who  owns  the  famous  Crooked  Creek  Marina;  John 
Lamb,  Executive  Director  of  Montana  Walleyes  Unlimited;  Daryl 
Wright,  Executive  Director  of  the  Mni-Sose  Indian  Coalition  Group 
from  Rapid  City;  and  Chairman  Jesse  Taken  Alive  with  the  Stand- 
ing Rock  Sioux  Tribe,  Fort  Yates,  North  Dakota. 

Bill,  why  don't  you  go  ahead? 

STATEMENT  OF  BILL  HARRIS,  OWNER,  CROOKED  CREEK 
MARINA,  WINNETT,  MT 

Mr.  Harris.  Senator  Baucus,  Senator  Conrad,  my  name  is  Bill 
Harris.  I  operate  the  Fort  Musselshell  Marina  where  the 
Musselshell  River  and  Crooked  Creek  join  the  Missouri  River  at 
the  west  end  of  Fort  Peck  Lake. 
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For  nearly  25  years  the  water  level  in  Fort  Peck  Lake  fluctuated 
up  and  down  within  manageable  bounds  to  offer  access  for  greater 
water  recreation.  Though  our  area  was  remote  and  inaccessible, 
people  from  all  around  struggled  with  much  expense  and  risk  to 
reach  their  destination  to  use  this  wonderful  water  resource.  Then 
in  1987  a  new  road  was  completed  and  graveled  that  would  allow 
access  to  the  lake  with  ease  and  safety.  Finally,  after  years  of 
struggling  working,  hoping,  praying  and  never  quitting,  50  miles  of 
rural  road  and  trail  was  turned  into  an  all-weather  gravel  road. 
This  was  all  made  possible  by  the  relentless  effort  of  the  people 
who  wanted  to  use  the  area,  but  also  by  an  unprecedented  effort 
by  many  Government  entities  working  unselfishly  together  for  the 
common  good  of  the  obvious  need.  These  Government  entities  in- 
clude the  Bureau  of  Land  Management;  the  United  States  Fish  and 
Wildlife  Service;  the  Montana  Fish,  Wildlife  and  Parks;  our  own 
county  government;  and  yes,  even  the  Army  Corps  of  Engineers. 
All  of  these  entities  and  agencies  recognized  unanimously  the  need 
for  good  access  to  a  much-desired  area  for  recreation. 

In  1985,  looking  forward  to  the  expected  improvement  of  access 
and  knowing  the  recreation  potential  of  the  area,  I  approached  the 
Corps  through  the  cooperation  of  Petroleum  County  to  open  a  con- 
cession business  to  meet  the  needs  of  the  growing  number  of  users 
at  Crooked  Creek.  I  was  met  with  enthusiasm  and  encouragement 
by  the  Corps.  By  the  spring  of  1987,  a  lease  agreement  had  been 
worked  out  and  signed.  During  1987  and  into  1988  I  hired  equip- 
ment to  do  landscaping  and  graveling;  I  built  a  log  building  to  be 
used  as  a  store;  I  laid  out  a  campground  area;  I  constructed  a  dry 
storage  area  for  boats,  etc.;  I  put  in  a  fueling  system  for  vehicles 
and  boats;  I  built  a  set  of  boat  docks;  I  bought  some  adjoining  pri- 
vate property,  built  a  landing  strip,  built  an  access  road  to  it,  laid 
out  a  design,  and  subdivided  for  the  purpose  of  making  available 
cottage  and  cabin  sites.  I  even  hired  an  engineer  to  draw  up  a  long- 
term  construction  plan  for  the  marina  lease  itself.  This  was  re- 
quired by  and  approved  by  the  Corps.  All  of  these  things  were  done 
entirely  at  my  expense  and  approved  by  the  Corps. 

The  people  that  I  have  worked  with  have  been  very  capable,  very 
cooperative,  and  very  encouraging.  But  no  one  ever  said  that  they 
might  take  the  water  away.  I  heard  about  in-depth  studies  of  silta- 
tion  rates  and  saw  historic  graphs  of  previous  water  levels  which 
set  a  precedent  of  constant  available  water  levels,  and  no  one  ever 
said  they  might  take  the  water  away. 

I  do  not  believe,  however,  that  the  Corps  of  Engineers — or  indi- 
viduals within  the  Corps — purposely  set  this  devastating  financial 
trap  and  disrupted  the  fast-increasing  use  of  this  recreation  area 
because,  without  exception,  these  people  have  been  caring,  helpful 
and  capable  professionals.  But  I  firmly  believe  they  didn't  know 
that  another  arm  of  the  Corps  of  Engineers  would,  without  any 
consideration  for  the  needs  and  commitments  of  all  of  us  involved, 
indiscriminately  take  the  water  away. 

I  believe  the  opportunity  is  at  hand  to  right  this  wrong.  The 
Corps  of  Engineers  has  the  chance  now,  by  including  in  the  new 
Master  Manual,  a  minimum  drawdown  level  that  will  ensure  rec- 
reational capability  on  Fort  Peck  Lake  and  encourage  growth  and 
investment  on  and  around  the  lake. 
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Thank  you. 

Senator  Baucus.  Thank  you  very  much,  Bill. 

John? 

STATEMENT  OF  JOHN  LAMB,  EXECUTIVE  DIRECTOR, 
WALLEYES  UNLIMITED  OF  MONTANA,  GLASGOW,  MT 

Mr.  Lamb.  My  name  is  John  Lamb.  Thank  you,  Senator  Baucus, 
Senator  Conrad,  for  this  opportunity  to  speak  to  you.  I  am  the  Ex- 
ecutive Director  of  Walleyes  Unlimited  of  Montana;  I  represent 
1,600  members  in  Montana  as  well  as  2,000  people  who  have  sub- 
scriptions to  our  quarterly  magazine,  Fitzgerald's  Magazine. 

I  want  to  talk  specifically  about  the  walleye  fishery  on  Fort  Peck 
Reservoir  and  how  the  drawdowns  affect  that  walleye  fishery.  I  am 
not  a  biologist;  however,  I  do  know  that  at  a  certain  elevation,  nat- 
ural reproduction  in  the  lake  can  occur.  In  the  last  preceding  five 
years,  natural  reproduction  has  been  nil,  so  that  means  that  the 
only  real  fish  reproduction  as  far  as  walleyes  that's  taking  place  is 
what's  being  done  by  Montana  Fish  and  Wildlife  and  Parks.  That's 
a  hit-and-miss  proposition;  it  depends  on  how  well  the  hatchery 
does  at  Miles  City,  which  we  only  have  one  of.  It  depends  on 
whether  or  not  the  weather  is  conducive  to  them  putting  the  fish 
in  in  the  first  place.  It's  an  "iffy"  proposition.  The  walleye  fishery 
has  probably  suffered  up  and  down  as  a  result  of  that.  So  there  is 
a  minimum  level  on  the  reservoir  that  will  maintain  the  walleye 
fishery. 

There  is  another  issue  to  Walleyes  Unlimited  in  itself,  as  well. 
We  sanction  five  walleye  tournaments  in  Montana;  three  of  those 
tournaments  are  held  on  Fort  Peck  Reservoir.  They  are  unique  in 
that  our  tournaments  feature  a  "catch  and  release"  format.  It  is  a 
catch  and  release  format  that  is  accessible;  we  don't  take  fish  out 
of  the  reservoir  and  kill  them,  we  put  them  back.  We  feel  like  we're 
stewards  in  that  regard. 

The  reason  that  I  bring  that  up,  though,  is  that  our  problem  has 
been  in  access.  Yes,  there  are  supposedly  18  sites  at  which  you  can 
reach  Fort  Peck  Reservoir,  and  if  you  have  a  4-wheel  drive  that  has 
four  chains  and  you  pay  very  close  attention  to  the  weather  maps, 
you  might  be  able  to  pull  it  off.  But  that's  about  the  only  way  that 
you  can  do  it.  The  fact  is  that  some  of  the  primary  locations  that 
are  on  the  lake — Crooked  Creek,  Hell  Creek,  Rock  Creek,  Fort 
Peck,  and  the  Pines  area — are  basically  inaccessible  due  to  weather 
most  of  the  time.  There  is  only  one  concrete  or  asphalt  location  on 
the  lake  now,  and  as  Senator  Baucus  points  out,  that's  the  one  at 
Fort  Peck  Marina. 

I'm  not  going  to  talk  about  the  specifics  of  the  earlier  testimony, 
but  what  I  do  want  to  say  is  that  we  heard  that  there  is  this  trade- 
off occurring,  that  if  we  don't  have  water  being  used  for  navigation 
downstream,  that  those  people  are  going  to  suffer,  and  I  can  see 
that  they  will.  The  problem  is  that  us  people  in  Montana,  North 
Dakota,  and  South  Dakota  are  paying  the  cost  of  that  subsidy  up 
here  every  single  day.  The  fact  is  that  none  of  the  money  and  none 
of  the  benefits  of  them  having  that  barge  traffic  available  down- 
stream comes  to  us.  Now,  maybe  if  everybody  was  paying  the  true 
cost  involved  here,  maybe  we  would  see  hard-surfaced  access  sites 
to  all  of  our  places  on  Fort  Peck  Reservoir.  That's  not  the  case. 
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Maybe  if  we  saw  some  of  the  money  that  should  be  coming  back 
to  benefit  us  from  the  effects  of  the  drawdowns,  we  would  see  all- 
weather  boat  locations  where  you  could  put  a  boat  in  regardless  of 
the  level  of  the  lake.  We're  not  seeing  that. 

The  problem  is  that  we're  basically  the  ugly  duck  here,  of  the  six 
reservoirs.  Maybe  someday  we'll  grow  up  to  be  a  swan;  maybe  we 
won't.  The  problem  is  that  there  is  essentially  no  money  and  no  re- 
sources being  directed  toward  filling  those  needs  in  this  particular 
area. 

The  argument  is  a  "chicken  and  egg"  argument.  They  argue  that, 
well,  there  aren't  enough  people  up  there  in  Montana  for  us  to 
spend  those  kinds  of  dollars  in  developing  that  kind  of  access.  Well, 
the  fact  is,  unless  we  have  that  kind  of  access,  we're  never  going 
to  have  anybody  here  because  they  already  realize  that  they  can't 
get  to  Crooked  Creek  not  only  because  there  isn't  any  water,  but 
there  are  probably  no  all-weather  facilities  for  them  to  get  there  in 
the  first  place.  That's  the  problem  that  we  have  here. 

I've  read  through  the  documents  that  were  provided  by  the 
Corps,  and  what  I'm  struck  with  is  what  Senator  Baucus  was 
struck  with.  The  fact  is  that  there  is  a  bias  contained  in  all  of  that. 
It's  not  only  in  the  management  of  the  level  of  the  water,  but  it's 
also  reflected  in  their  management  of  the  area  itself.  The  fact  is 
that  they  argue  on  one  side  that  they  have  to  spend  an  awful  lot 
of  money  maintaining  the  leased  cottage  sites  on  the  lake  itself; 
they  say  that  costs  a  lot  of  money,  and  that  the  reason  they  have 
to  do  it  is  because  the  Federal  Fish  and  Wildlife  Service  says  they 
need  to  do  it.  The  fact  is  that's  an  excuse,  not  a  reason.  They  could 
sell  those  lots  to  the  people  who  currently  lease  them.  They  could 
get  out  of  that  business.  They're  not  in  that  business  on  other  res- 
ervoirs and  they  don't  need  to  be  in  that  business  on  this  one.  They 
can  take  and  spend  that  money  to  develop  some  premier  sites — not 
18  sites;  what  we  need  them  to  do  is  give  us  six  locations  where 
you  can  arrive  at  the  lake  at  any  point  in  time,  and  people  will 
come  here  and  they  will  use  the  reservoir. 

Thank  you. 

Senator  Baucus.  Thank  you  very  much,  John.  That's  very  good. 
We  appreciate  it. 

Daryl,  go  ahead. 

STATEMENT  OF  DARYL  WRIGHT,  EXECUTIVE  DIRECTOR,  MNI- 
SOSE  INTERTRIBAL  WATER  RIGHTS  COALITION,  RAPID  CITY, 
SD 

Mr.  Wright.  Thank  you.  Senator. 

Mr.  Chairman,  my  name  is  Daryl  Wright,  and  I  am  the  Execu- 
tive Director  of  the  Mni-Sose  Intertribal  Water  Rights  Coalition. 
On  behalf  of  my  board  of  directors  I  would  like  to  thank  you  and 
Senator  Conrad  for  the  opportunity  to  testify  on  the  Master  Man- 
ual process. 

Mr.  Chairman,  our  people  believe  that  water  is  a  gift  of  life  from 
the  Creator  and  represents  the  lifeblood  of  our  people  and  the 
earth,  our  mother.  We  are  taught  that  the  treatment  of  this  gift 
must  not  be  taken  lightly  and  that  we  must  always  protect  it  so 
that  it  can  nourish  our  future  generations.  It  is  with  great  dif- 
ficulty and  regret  that  I  stand  here  today,  addressing  water  as  if 
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it  had  no  life  of  its  own,  and  that  in  order  for  me  to  protect  the 
Creator's  gift,  I  must  present  our  concerns  based  on  policy  and  law 
and  not  as  the  gift  that  it  truly  is. 

While  the  tribes  take  their  role  as  trustees  of  the  Creator's  gift 
as  seriously  as  life  itself,  the  Federal  Government  has  a  longstand- 
ing history  of  failing  in  its  trust  responsibility  to  the  tribes.  With 
regard  to  the  Master  Manual  review  process,  a  prime  example  of 
the  continuing  failure  by  our  trustee  to  protect  our  resources  is  re- 
flected in  a  letter  from  the  Office  of  the  Secretary  of  Interior  dated 
July  14,  1993,  signed  by  Jonathan  Daeson  and  directed  to  the  Act- 
ing Assistant  Secretary  of  the  Army.  This  letter  fails  to  address  the 
Corps'  grossly  distorted  and  superficial  treatment  of  tribal  water 
interests  in  the  PEDIS  document.  The  only  way  we  can  interpret 
Interior's  lack  of  concern  is  to  say  that  it  reflects  the  intent  of  the 
agencies  of  the  United  States  to  curtail  any  development  of  tribal 
water  resources  for  the  benefit  of  our  membership,  and  to  allow  de- 
velopment by  States,  by  competing  Federal  interests,  and  by  pri- 
vate water  users  to  the  detriment  of  the  Indian  people. 

By  admitting  any  meaningful  treatment  of  the  tribe's  substantial 
water  rights,  each  of  the  307  alternatives  studied  by  the  Corps  will 
reinforce  the  continued  reliance  by  the  competing  interests  to  wa- 
ters that  are  clearly  the  vested  rights  of  the  tribes  in  the  basin. 

It  should  be  noted  here  that  the  Corps  went  on  record  as  begin- 
ning to  recognize  the  rights  of  some  tribes  during  their  issues  con- 
ference, held  in  Omaha,  Nebraska  last  month.  Even  so,  the  docu- 
ment will  not  reflect  a  realistic  estimate  of  tribal  water  require- 
ments or  the  magnitude  of  the  potential  impact  when  those  rights 
are  put  to  beneficial  use.  Although  we  appreciate  the  Corps'  at- 
tempt to  recognize  some  of  the  tribes'  water  requirements,  the  eval- 
uation of  future  depletions  should  be  based  on  entitlements  of  all 
the  tribes  within  the  basin.  To  do  otherwise  will  compromise  the 
validity  of  the  document  and  will  not  allow  the  document  to  meet 
the  NEPA  test  for  adequacy  of  analysis. 

The  tribes  in  the  Missouri  River  basin  have  sacrificed  more  than 
any  others  to  make  the  intent  of  the  1944  Flood  Control  Act  a  re- 
ality. One  asks,  what  have  we  gained  in  return?  While  many  be- 
lieve that  the  tribes  were  justly  compensated  for  the  lands  taken, 
I  assure  you  this  has  not  been  the  case.  Should  the  tribes  sit  back 
and  be  content  with  the  mud  flats  and  erosion  that  threaten  our 
homelands  and  the  development  of  viable  tribal  economies?  Should 
we  be  happy  when  the  bodies  of  our  ancestors  continue  to  wash  on 
shore  because  our  trustee  did  not  follow  up  on  the  promises  made 
to  our  people?  Can  we  find  hope  in  knowing  that  our  water  re- 
sources help  generate  over  2,000  megawatts  of  low-cost  power  that 
is  marketed  to  others,  while  we  pay  some  of  the  highest  electrical 
rates  in  the  country? 

Every  day  the  tribes  live  with  the  adverse  impacts  to  their  home- 
lands, and  we  wonder  if  there  is  a  trustee  and  why  he  does  not 
hear  our  cries  for  help. 

Mr.  Chairman,  the  list  of  unfulfilled  promises  and  impacts  to  our 
homelands  is  truly  a  tragedy  and  warrants  further  review  by  this 
committee.  I  urge  you  to  honor  the  tribal  request  for  full  Congres- 
sional hearings  so  that  all  the  tribes  in  the  basin  can  present  spe- 
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cific  testimony  on  how  this  process  adversely  impacts  our  commu- 
nities. 

Once  again,  on  behalf  of  the  Mni-Sose  Coalition,  I  thank  you  for 
the  opportunity  to  present  our  views. 

Senator  Baucus.  Thank  you  very  much,  Daryl. 

Jesse,  you  are  next. 

STATEMENT  OF  JESSE  TAKEN  ALIVE,  CHAIRMAN,  STANDING 
ROCK  SIOUX  TRIBE,  FORT  YATES,  ND 

Mr.  Taken  Alive.  Thank  you.  Senator,  and  Senator  Conrad  from 
North  Dakota.  My  name  is  Jesse  Taken  Alive.  I  am  honored  to  be 
here  and  thank  you  for  this  time  and  for  allowing  us  to  present  our 
concerns  on  behalf  of  the  Standing  Rock  Sioux  Tribe. 

I  would  like  to  begin  by  saying  that  we  do  have  draft  testimony 
that  was  sent  to  your  staff.  Senator  Baucus.  What  we  would  like 
to  do  is  revise  that  since  I  have  been  recently  elected  as  chairman 
of  our  tribe,  and  there  are  some  things  that  I  would  like  to  add  and 
modify  in  our  testimony. 

Senator  BAUCUS.  Surely. 

Mr.  Taken  Alive.  I  would  like  to  say  that  we  bring  to  this  hear- 
ing an  effort — and  hopefully,  the  other  people  who  testified  in  front 
of  you  today  will  perceive  it  as  a  unified  effort  on  behalf  of  their 
interests  as  States  or  businesspeople — ^but  we  bring  to  this  table 
the  relationship  as  prescribed  in  our  treaties,  that  being  a  nation- 
to-nation  relationship.  Also,  to  stress  the  sovereignty  status  that 
arose  from  the  Pick-Sloan  Administration  regarding  water  issues. 
We  bring  those  considerations  to  this  table  and  we  hope  that  the 
other  people,  like  I  said  earlier,  who  presented  testimony  will  be 
able  to  understand  that  we  are  in  this  with  them. 

Also,  Mr.  Chairman,  we  would  like  to  share  some  of  our  thoughts 
and  our  perceptions,  as  we  have  heard  this  morning  presented  be- 
fore you.  We  heard  economic  interests  talked  about;  recreation  in- 
terests; environmental  focuses,  that  the  Corps  touched  on.  Our  un- 
derstanding of  this  and  our  belief  of  this  is  that  we  don't  separate 
those  as  Lakota  or  Dakota  people.  They  are  all  as  one.  Economic 
interests  cannot  go  without  human  interests;  human  interests  can- 
not go  without  economic  interests.  So  we  bring  those  considerations 
to  this  table  also,  Mr.  Chairman,  because  those  are  our  beliefs. 

I  guess  this  is  exemplified  in  what  we  feel  is,  for  our  people,  a 
landmark  event,  when  on  October  5th  we  were  able  to  sign  an 
agreement  between  the  North  Dakota  Reinterment  Committee, 
which  is  made  up  of  the  four  North  Dakota  tribes,  and  the  Corps 
of  Engineers,  an  agreement  involving  repatriation  issues  between 
our  people  and  the  Corps.  We  are  very  thankful  and  grateful  for 
that,  but  we  are  going  to  continue  to  look  at  other  issues  as  they 
affect  us.  We  thank  the  Corps  for  their  involvement  in  that. 

As  we  take  a  look  at  our  reservation  and  other  reservations  that 
have  similar  concerns  and  issues,  we  take  a  look  at  the  issues  re- 
garding health,  with  diabetes  being  a  major  problem  on  our  res- 
ervation, as  kidney  diseases  are,  as  life  expectancy  for  Indian 
males  is.  From  our  data,  we  see  that  for  Standing  Rock  it  is  43 
years  old.  Also,  we  take  a  look  at  housing  issues,  education  issues. 

Amidst  all  these,  Mr.  Chairman,  we  feel  that  water  is  paramount 
among  all  the  considerations  on  our  reservations,  as  was  pointed 
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out  by  Mr.  Wright.  In  our  language  we  call  water  "mni,"  which  is 
the  water  of  life,  or  the  water  is  life.  So  it  is  very  important  to  us, 
Mr.  Chairman,  that  our  considerations  and  our  concerns  are  felt 
and  heard  by  the  Corps  of  Engineers  because  they  do  impact  us 
very,  very  seriously  on  our  reservation. 

We  are  concerned  and  hope  that  this  doesn't  happen,  that  we  are 
planned  out  of  existence,  but  with  the  course  and  direction  that  the 
Corps  is  taking  with  their  preliminary  draft,  we  feel  that  this  is 
what  is  happening,  that  we  are  going  to  be  planned  out  of  existence 
if  things  like  this  aren't  corrected. 

In  conclusion,  Mr.  Chairman,  we  would  like  to  say  that  we  seek 
to  develop  these  rights  for  the  benefit  of  our  people.  We  want  to 
assure  a  healthy  and  prosperous  lifestyle,  as  well  as  a  permanent 
lifestyle,  for  the  people  not  only  from  Standing  Rock  but  all  of  the 
reservations  with  in  the  Missouri  River  basin. 

So  once  again  we  thank  you  for  allowing  us  to  present  our  con- 
cerns and  issues  today,  and  we  hope  that  the  other  constituents 
that  you  have  heard  from  this  morning  will  feel  that  this  is  a  uni- 
fied effort  between  them  and  the  tribes  that  are  within  the  Mis- 
souri River  basin. 

Mr.  Chairman,  thank  you  for  your  time. 

Senator  Baucus.  Well,  thank  you  very  much,  Jesse. 

I'd  like  to  turn  to  both  Bill  and  John  to  describe,  if  you  would, 
the  access  problems  that  exist  most  times  of  the  year;  that  is,  just 
how  impossible  is  it  to  get  to  the  lake.  I  don't  think  a  lot  of  people 
downstream  have  any  understanding  of  how  access  to  the  lake  is 
such  a  problem.  Could  you  give  us  some  examples,  describe  how  it 
is? 

Mr.  Lamb.  I'll  give  you  one  that  relates  to  Bill  Harris'  place. 

In  1987  I  first  learned  about  the  walleye  tournaments  which 
were  going  to  be  held  on  Fort  Peck  Reservoir,  and  I  was  excited 
about  them.  I  was  living  in  Missoula,  Montana.  I  wanted  to  do  that 
sort  of  thing;  I  always  fancied  myself  as  kind  of  a  good  fisherman. 
So  I  thought,  well,  what  I  need  to  do  is  make  an  exhibitionary-type 
trip  over  there  and  kind  of  check  it  out  and  learn  how  to  catch  a 
walleye,  because  I  had  never  caught  one  before. 

So  I  looked  at  a  map,  just  like  anybody  else  would,  and  I  said, 
well,  the  nearest  recreational  site  for  me  is  Crooked  Creek,  so 
that's  where  I'm  headed.  Fortunately  enough  I  had  a  4-wheel  drive; 
I  didn't  know  that  I  was  going  to  need  it.  I  didn't  have  any  chains; 
of  course,  I  didn't  know  that  I  was  going  to  need  them,  either.  I 
loaded  up  my  brother  and  my  little  boat  and  off  we  went. 

Well,  we  were  real  fortunate.  When  we  got  in  it  was  dry.  We  had 
a  tough  time  getting  there  because  it  seemed  like  the  road  went 
through  several  ranchers'  front  yards.  I  had  this  nervousness  about 
going  into  somebody's  front  yard  and  continuing  to  pass  through; 
I  have  a  feeling  that  I'm  trespassing.  Of  course,  I  probably  was,  but 
I  did  manage  to  make  it  to  Crooked  Creek  Marina. 

Well,  the  fact  is  that  we  got  in  there  and  we  got  all  set  up  and 
we  camped,  and  it  started  to  rain.  I  noticed  a  couple  of  other  fel- 
lows were  busy  loading  their  boats  and  loading  their  gear  back  on 
their  outfits,  and  they  were  headed  back  out.  I  asked  one  of  the 
guys,  "Was  the  fishing  no  good?  What's  going  on?"  He  said,  'Tou 
don't  know  anything  about  this  country,  do  you?"  I  said,  "Well,  no." 
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He  said,  "You'd  better  leave  now,  because  otherwise  you're  not  get- 
ting out  of  here."  I  didn't  believe  him,  but  we  ended  up  staying 
there  a  week  and  a  half  because  we  couldn't  leave.  [Laughter.] 

Mr.  Lamb.  That's  just  a  small  description  of  how  I  first  got  intro- 
duced to  access  problems  on  Fort  Peck  Reservoir.  I  can  give  you  an 
example  as  early  as  last  week.  I  have  a  cabin  at  the  Pines  area  on 
Fort  Peck  Reservoir.  One  day,  it  drizzled  all  day  long.  By  the  time 
I  hauled  my  boat  out  to  my  cabin — which  I  almost  didn't  make  it — 
there  were  one-foot  ruts  in  the  middle  of  the  road,  and  this  a  road 
that  has  been  graveled  and  graded  and  has  had  tons  of  money 
spent  on  it. 

The  problem  with  all  that  money  that  we're  spending  on  that 
road  is  that  it  isn't  a  fix;  it's  just  a  Band-Aid.  They  go  back  out 
and  they  gravel  the  ruts  over,  and  then  you  can  travel  on  it  when 
it's  dry.  If  it's  wet,  you  had  better  have  a  4-wheel  drive  and  you 
had  better  be  prepared  to  stay  if  you  get  in  there  too  far. 

Senator  Baucus.  So  your  basic  point  is,  first  of  all,  that  paved 
access  is  necessary  for  most  times  of  the  year;  and  second,  there 
would  be  a  lot  more  use,  and  that  would  greatly  increase  the  eco- 
nomic aspect  of  it. 

Mr.  Lamb.  That's  absolutely  correct.  Anybody  who  has  any  famil- 
iarity with  the  area  at  all  is  only  going  to  go  there  once  and  not 
do  like  I  did,  move  to  Glasgow  so  I  could  watch  the  weather  so  I 
could  know  when  I  could  get  on  the  lake  and  when  I  couldn't  get 
on  the  lake.  The  fact  is,  as  a  destination,  it  virtually  doesn't  exist 
because  there  are  no  places  where  you  can  guarantee — if  I  want  to 
go  fish  for  smallmouth,  I  really  want  to  go  in  on  Bone  Train.  That's 
an  old  dirt  road  that  goes  down  a  gully  that's  down  by  Don  Burke's 
ranch.  Well,  I  guarantee  you,  don't  go  down  there  if  it's  going  to 
rain;  and  if  you're  on  the  lake  and  it  starts  to  rain,  hustle  out  of 
there  because  you  won't  make  it  up  that  last  hill. 

That's  the  problem  with  the  whole  lake.  You  can't  count  on  being 
able  to  do  anything  on  the  lake,  the  way  it  is  currently  managed. 
I  think  that  to  a  certain  extent  they  manage  it  that  way  because 
if  they  managed  it  differently,  people  would  be  there  and  they 
would  be  using  it,  and  then  the  pressure  would  be  even  different 
than  the  pressure  that  they're  seeing  right  now. 

Senator  Baucus.  That's  a  very  good  point. 

I  would  like  to  ask  both  of  you,  Daryl  and  Jesse,  about  this  fa- 
mous "Winters  Doctrine,"  that  is,  whether  your  tribes  have  made 
any  effort  to  quantify  the  water  that  your  tribes  would  be  entitled 
to  under  the  Winters  Doctrine  in  which  essentially,  the  Supreme 
Court  decided  that  the  Federal  Grovernment  must  manage  water  to 
the  benefit  of  the  tribes.  It's  questionable  as  to  what  uses  the  tribes 
are  entitled  to  under  the  Winters  Doctrine,  but  nevertheless,  to 
what  degree  is  the  Winters  Doctrine  relevant  to  this  on  how  much 
water  is  maintained  in  the  upper  basin? 

Mr.  Taken  Alive.  I  will  answer  part  of  it  and  then  defer  to  Mr. 
Wright,  because  the  Mni-Sose  water  represents  all  of  the  tribes. 

Right  now.  Standing  Rock  is  not  contemplating  looking  at  quan- 
tifjdng  water,  for  numerous  reasons.  But  I  guess  the  answer  that 
you  may  be  looking  for  can  be  found  with  Mr.  Wright,  because  they 
do  represent  all  of  our  tribes. 

Senator  BAUCUS.  OK. 
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Mr.  Wright? 

Mr.  Wright.  I  guess  my  response  to  that,  Mr.  Chairman,  is  first 
of  all,  whether  or  not  a  tribe  chooses  to  quantify,  such  as  the  tribes 
in  the  State  of  Montana,  is  solely  a  decision  that  should  be  made 
by  each  and  every  tribe  in  getting  involved  in  any  process.  I  think 
many  times  the  Winters  Doctrine  rights  are  misinterpreted,  as  fur- 
ther defined  in  subsequent  court  hearings,  that  our  uses  are  just 
pegged  to  agricultural  purposes. 

Mr.  Chairman,  I  respectfully  ask  you  to  look  into  the  back- 
grounds of  each  of  the  tribes.  I  believe  you  will  find  the  language 
to  establish  homelands  for  our  people,  and  homelands  do  not  just 
mean  agricultural  purposes.  We  need  to  look  at  our  municipal 
growth,  our  industrial  growth;  agriculture  is  surely  a  consideration, 
but  these  things  also  need  to  be  addressed  as  part  of  any  water  set- 
tlement scenario  that  may  be  engaged  in,  such  as  the  McCarran 
Amendment  proceedings  in  the  State  of  Montana  right  now. 

Senator  Baucus.  I  didn't  get  a  chance  to  ask  Colonel 
Schaufelberger  to  comment  on  this  same  point. 

Colonel,  could  you  just  very  briefly  tell  us  the  degree  to  which 
the  Corps  is  considering  potential  application  of  Winters  with  re- 
spect to  revision  of  the  Master  Manual  and  whether  it  might  make 
sense  to  provide  a  cushion,  perhaps,  to  higher  pool  levels. 

Colonel  Schaufelberger.  Sir,  in  order  for  us  to  address  the  im- 
pact of  withdrawals  pursuant  to  the  Winters  Doctrine  rights  which 
the  various  tribes  have,  we  have  to  know  what  is  the  value,  how 
many  acre-feet  they  believe  they  should  have.  I  have  an  open  invi- 
tation to  the  chairmen  of  all  the  tribes  to  display  that  information 
in  there. 

The  only  data  that  I  have  is  for  Wind  River,  Fort  Peck,  and  the 
Northern  Cheyenne.  But  in  order  to  measure  what  the  potential 
impacts  could  be  should  the  water  rights  be  quantified  and  systems 
installed  to  withdraw  water  out  of  the  reservoirs,  or  out  of  the  trib- 
utaries, or  out  of  the  mainstem  of  the  river,  we're  going  to  do  a  sen- 
sitivity analysis  based  on  arbitrary  selection  of  potential  depletions 
to  determine  should  some  of  these  occur,  what  would  be  the  impact. 
But  as  far  as  affecting  our  operation  of  the  river,  we  only  deal  with 
the  water  that's  in  the  river.  So  once  the  water  rights  are  quan- 
tified and  some  system  installed  to  withdraw  that  water,  then  it  is 
treated  as  a  depletion,  like  any  other  water  supply  or  irrigation 
use.  All  we're  looking  at  is  how  we  manage  it.  We  have  no  author- 
ity to  allocate  water;  allocation  is  done  by  the  States  and  by  other 
folks.  But  that's  how  we  plan  to  address  it. 

Senator  Baucus.  We  don't  have  a  lot  of  time  here,  but  Bill,  I 
would  like  to  ask  you,  could  you  give  us  a  sense  of  the  number  of 
people  that  would  use  your  place  when  there's  water,  versus  when 
there's  no  water.  What's  the  economic  consequence? 

Mr.  Harris.  It's  kind  of  hard  to  know  in  exact  numbers,  but  I 
can  say  that  the  first  year  we  were  there,  with  the  conditions  that 
John  has  already  described,  there  were  upward  of  4,000  visitors 
there,  and  we  didn't  advertise  at  all.  We  weren't  ready  for  them, 
basically;  we  were  just  starting  to  build.  Most  of  these  people  came 
from  the  Yellowstone  Valley.  The  grass  roots  group  there  is  the 
small  towns  around  us.  They  have  been  fighting  to  get  in  there  for 
years. 
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To  add  to  his  story  a  little  bit,  it  used  to  be,  before  this  new  road 
was  built  in  1987  and  1988,  the  first  group  in  in  the  spring  brought 
4-wheel  drive  pickups  loaded  with  old  broken-off  fenceposts,  and 
they  filled  all  the  washouts  with  the  fenceposts  so  they  could  get 
their  4-wheel  drives  in  to  fish,  and  then  they  let  everybody  else 
know  that  they  were  filled  so  that  they  could  get  into  the  lake. 
That's  how  access  has  been  in  the  past. 

But  I  think  in  numbers,  what  you're  searching  for  probably  is  the 
area  of  access,  and  the  area  of  access  is  the  biggest  population  area 
in  the  State  of  Montana.  What  we're  looking  at  is  three  hours  from 
Billings,  an  easy  three  hours.  Billings  is  the  largest  city  in  the 
State  and  they  really  have  no  big  water  recreation.  They  have  one 
other  reservoir  that's  pretty  crowded,  not  too  far  away,  and  Yellow- 
stone Valley  doesn't  even  have  very  many  big  boat  owners  because 
there's  no  place  to  take  them.  It's  sort  of  unheard-of,  that  there 
would  be  that  large  population  and  no  big  boats.  But  with  big  boats 
you  need  facilities  and  you  need  roads. 

Senator  Baucus.  And  you  need  water. 

Mr.  Harris.  And  you  need  water.  [Laughter.] 

Senator  Baucus.  Thanks,  Bill. 

Senator  Conrad? 

Senator  CONRAD.  Thank  you,  Mr.  Chairman. 

I  wanted  to  ask  Chairman  Taken  Alive — first  of  all,  to  congratu- 
late him  on  his  recent  election 

Mr.  Taken  Alive.  Thank  you. 

Senator  CONRAD  [continuing].  And  to  ask,  has  Standing  Rock 
Sioux  Tribe  been  involved  in  this  process  of  revision  of  the  Master 
Manual?  And  if  not,  how  important  is  that  to  you  and  what  are  the 
implications  of  not  being  included? 

Mr,  Taken  Alive.  Well,  obviously  it  is  very  important  to  us.  I 
will  share  an  example  with  you  to  show  our  relationship  with  the 
Corps  with  regard  to  the  invitation  by  the  Colonel  just  now.  He  in- 
vited us — and  I  appreciate  that;  I'll  use  the  scenario  in  a  lot  of  our 
negotiations  with  governmental  agencies.  It's  kind  of  like  being  in- 
vited to  a  basketball  game,  if  you  will.  While  we  can  get  in  the  door 
with  the  invitation,  our  question  is,  are  we  going  to  be  fans  or  spec- 
tators? Or  are  we  going  to  be  actual  players? 

We  are  optimistic,  like  I  said  earlier,  with  the  signing  of  this  Oc- 
tober 5th  agreement  regarding  repatriation.  Our  feelings  are  that 
we've  got  a  player  on  the  bench  now;  we  have  a  substitute,  if  you 
will,  on  the  bench  now,  and  I  hope  everybody  can  understand  that. 

Senator  BAUCUS.  You  need  to  get  him  into  the  game. 

Mr.  Taken  Alive.  Yes,  we  want  to  get  him  into  the  game.  And 
I  appreciate  that  invitation  by  him. 

But  what  I  will  do,  Senator,  I  would  like  to  defer  that  other  part 
of  the  question  to  one  of  our  staff  attorneys  with  our  reservation 
water  resources;  that  will  be  Les  England. 

Senator  CONRAD.  By  the  way,  Mr.  Chairman,  you  ought  to  know 
that  Jesse  Taken  Alive  was  a  pretty  good  basketball  player  in  his 
time. 

Mr.  England.  Senator,  I  believe  the  question  was,  how  does  the 
lack  of  involvement  of  Standing  Rock  in  development  of  the  Master 
Manual  affect  the  tribe? 
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The  tribe  has  submitted  to  the  Corps  recently,  and  has  at- 
tempted to  develop  irrigation  out  of  the  Missouri  River,  and  those 
intakes  have  been  literally  taken  out  of  the  water.  The  municipal 
drinking  system  for  the  entire  reservation  has  likewise  been  lifted 
out  of  the  water  as  the  levels  went  down.  Those  two  examples  are 
the  most  dramatic  effects  on  the  reservation. 

Senator  CONRAD.  What  was  the  cost  of  restoring  water  supply  as 
a  result  of  that? 

Mr.  England.  Upwards  of  a  million  dollars. 

Senator  CONRAD.  All  right. 

Senator  Baucus.  Thank  you  very  much. 

I  have  no  further  questions  at  this  point. 

I  want  to  thank  all  of  you.  Some  of  you  have  come  great  dis- 
tances, and  you  have  added  new  perspectives  and  insights  which 
are  all  very  constructive  and  very  helpful. 

I  particularly  want  to  say  to  people  who  are  unable  to  come  to 
the  microphone  and  make  points  or  ask  questions,  we  are  unfortu- 
nately unable  to  do  so  because  of  the  time  it  took  to  hear  the  wit- 
nesses. But  if  you  have  points  you  want  to  make  or  questions  you 
want  to  ask,  write  them  to  me,  to  the  committee,  or  to  Senator 
Conrad  or  both,  and  we  will  look  at  those  and  receive  them  with 
the  same  interest  and  effort  as  we  have  the  others  during  this  oral 
presentation  here. 

Senator  Baucus.  Thank  you  all  very  much.  I  think  it  has  been 
a  very  constructive  hearing.  It  has  been  very  helpful.  We  have  a 
much  better  record  than  we  had  in  the  past  to  make  sure  we're 
successful,  and  I  thank  you  all  for  being  part  of  this  common  solu- 
tion. I  appreciate  it. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:53  a.m.,  the  committee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 

[Statements  submitted  for  the  record  follow:] 
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UNITED  STATES  ARMY 
CORPS  OF  ENGINEERS 


COMPLETE  STATEMENT 

OF 

COLONEL  JOHN  E.  SCHAUFELBERGER 
MISSOURI  RIVER  DIVISION  ENGINEER 

BEFORE  THE 

COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

UNITED  STATES  SENATE 

ON 

STATUS  OF  THE  MISSOURI  RIVER  MASTER  WATER 
CONTROL  MANUAL  REVIEW  AND  UPDATE 

GLENDIVE,  MONTANA 

OCTOBER  11,  1993 


NOT  TO  BE  RELEASED  UNTIL  APPROVED  BY  THE 
COMMTTTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 
UMTED  STATES  SENATE 
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UNITED  STATES  ARMY 

CORPS  OF  ENGINEERS 

COMPLETE  STATEMENT 

OF 

COLONEL  JOHN  E.  SCHAUFELBERGER 

MISSOURI  RTVER  DIVISION  ENGINEER 

BEFORE  THE 

COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

UNITED  STATES  SENATE 

ON 

STATUS  OF  THE  MISSOURI  RIVER  MASTER  WATER 

CONTROL  MANUAL  REVIEW  AND  UPDATE 

GLENDIVE,  MONTANA 

OCTOBER  11,  1993 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE: 


INTRODUCTION 

I  am  honored  to  be  testifying  before  you  today  regarding  the  status  of  the  Missouri  River 
Master  Water  Control  Manual  Review  and  Update.    Accompanying  me  today  are  Mr.  Arvid 
Thomsen,  Director,  Civil  Works  and  Planning  Directorate,  Missouri  River  Division  and 
Mr.  Duane  Sveum,  Chief,  Reservoir  Control  Center,  Missouri  River  Division. 

The  Missouri  River  Mainstem  System  consists  of  six  dams  and  reservoirs  located  in 
Montana,  North  Dakota,  South  Dakota,  and  Nebraska  and  the  Missouri  River  Navigation  and 
Bank  Stabilization  Project  from  Sioux  City,  Iowa,  to  the  mouth  at  St.  Louis,  Missouri.  The  six 
dams  are  Fort  Peck,  Garrison,  Oahe,  Big  Bend,  Fort  Randall,  and  Gavins  Point.  The  six  dams 
form  six  major  reservoirs  on  the  Missouri  River:  Fort  Peck  Lake,  Lake  Sakakawea,  Lake  Oahe, 
Lake  Sharpe,  Lake  Francis  Case,  and  Lewis  and  Clark  Lake.  Construction  of  the  Mainstem 
System  dams  was  completed  in  1964.  The  system  first  filled  to  normal  operating  level  in  1967. 
The  Missouri  River  Master  Water  Control  Manual  (Master  Manual)  for  the  operation  of  the 
Mainstem  System  was  first  published  in  December  1960.  The  Master  Manual  was  revised  in 
1973,  1975,  and  1979. 

The  impacts  associated  with  the  recent  drought  in  the  upper  Missouri  River  basin 
prompted  numerous  inquiries  from  the  public,  State  and  Federal  agencies,  private  companies, 
publicly-  and  privately-owned  utilities,  and  Congressional  members  regarding  the  operation  of 
the  Mainstem  System.  In  response,  the  Corps  initiated  a  review  of  the  current  Master  Manual 
in  November  1989  to  determine  if  the  current  Water  Control  Plan  described  in  the  Master 
Manual  is  the  plan  that  best  meets  the  contemporary  needs  of  the  Missouri  River  basin.   The 
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review  has  taken  the  form  of  a  study  called  the  Missouri  River  Master  Water  Control  Manual 
Review  and  Update  (Study). 

The  Study  consists  of  technical  studies;  alternatives  development;  and  economic, 
environmental,  and  social  impact  assessments.  It  includes  all  environmental  studies  and  public 
and  agency  involvement  required  by  the  National  Environmental  Policy  Act  (NEPA)  and  other 
statutes  and  regulations. 

This  testimony  will  describe  the  environment  of  the  Missouri  River  and  the  uses  made 
of  the  water.  I  will  describe  the  current  water  control  plan  and  the  alternatives  to  that  plan  that 
are  currently  under  consideration.  I  will  also  cover  the  effects  of  these  various  alternatives.  The 
Study  has  proceded  with  extensive  public  involvement  which  I  will  briefly  describe.  I  will 
conclude  by  giving  you  the  current  status  of  the  Study. 


WATER  QUALITY 

Missouri  River  water  is  used  extensively  for  water  supply  and  is  essential  habitat  for  fish 
and  wildlife.  The  water  quality  is  generally  good,  and  the  reservoirs  have  had  only  minor 
problems.  Water  quality  concerns  are  primarily  due  to  diffuse  contaminants;  agricultural 
practices;  mining,  coal,  and  oil  development;  sewage  treatment  p.cblems;  ano  sediment  and 
nutrient  inputs  to  the  reservoirs. 

Low  dissolved  oxygen  concentrations,  when  they  occur,  are  typically  the  result  of 
impoundment  or  of  reservoir  operation.  Operational  controls  to  alleviate  this  problem  are  limited 
because  the  Mainstem  System  dams  were  not  constructed  with  multiple  level  outlets.  Low 
dissolved  oxygen  concentrations  may  result  in  an  influx  of  metals  such  as  iron  and  manganese 
from  the  bed  sediments  into  the  water  colunm. 


WETLAND  AND  RIPARIAN  VEGETATION 

Water  levels  and  flows  affect  abundance,  distribution,  and  species  composition  of  wetland 
and  riparian  vegetation.  The  Missouri  River  floodplain  currently  supports  significant  stands  of 
riparian  forest  and  includes  numerous  old  channels  that  have  been  cut  off  from  the  river  forming 
oxbow  lakes.  Within  the  active  channel  of  some  reaches,  the  process  of  erosion  and  deposition 
still  creates  islands,  sandbars,  chutes,  and  backwaters  that  support  a  variety  of  wetlands.  Deltas 
have  developed  in  the  reservoirs  of  the  six  Mainstem  System  dams,  supporting  additional 
extensive  wetland  complexes.  The  wetlands  along  the  river  and  in  deltas  serve  many  important 
functions:  wildlife  habitat  (waterfowl,  big  game,  furbearers,  etc.),  fish  breeding  and  foraging 
habitat,  nutrient/sediment  trapping,  flood  control,  and  recreation.  Riparian  forests  serve  as 
important  wildlife  habitat,  timber  sources,  wind  shelters  for  residences,  and  locations  for 
recreational  activities. 
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WILDLIFE 

The  Missouri  River  creates  and  maintains  important  forest  and  wetland  habitat  for  a  wide 
diversity  of  wildlife  including  at  least  60  species  of  mammals,  301  species  of  birds,  and  52 
species  of  reptiles  and  amphibians.  Of  these,  6  bird  and  2  bat  species  in  the  river  valley  are 
Federally  listed  as  threatened  or  endangered.  Because  much  of  the  river's  course  traverses  the 
arid  Great  Plains,  where  less  than  5  percent  of  the  land  supports  trees,  the  densities  and 
distributions  of  many  of  these  wildlife  species  depend  on  the  forests  and  wetlands  associated  with 
the  river. 

The  Mainstem  System  is  within  the  central  flyway  in  which  millions  of  waterfowl  migrate 
and  breed.  The  Missouri  River  and  its  associated  lakes  and  wetlands  provide  important 
migration  stopover  habitat  and,  in  times  of  drought  when  habitat  in  the  North  and  South  Dakota 
prairie  pothole  region  is  limited,  important  breeding  habitat.  The  river  and  its  associated 
wetlands  support  approximately  61  species  of  shorebirds,  wading  birds,  and  waterbirds.  All  are 
dependent  upon  Missouri  River  hydrology  for  supplying  sandbars,  shorelines,  and  shallow  water 
zones  that  meet  nesting  and  foraging  needs. 

A  variety  of  other  wildlife,  including  upland  game  birds,  furbearers,  big  game,  raptors, 
bats,  songbirds,  cavity-nesting  birds,  reptiles,  and  amphibians,  rely  on  Missouri  River  habitats 
that  a.;  tied  to  Missouri  River  hydrology.  Upland  game  birds  are  especially  dependent  upon 
emergent  wetlands  and  riparian  forests.  They  also  heavily  use  dense,  weedy,  herbaceous 
vegetation  that  establishes  on  exposed  shoreline  sediments  in  the  three  upper  reservoirs  when 
water  levels  are  drawn  down. 

The  principal  big  game  species  are  white-tailed  deer,  which  occur  along  the  entire  river, 
and  mule  deer,  which  occur  primarily  in  Montana,  North  Dakota,  and  South  Dakota.  Both 
species  forage,  fawn,  and  seek  winter  cover  in  riparian  and  wetland  vegetation.  During  drought 
years,  deer  feed  on  the  vegetation  established  on  areas  exposed  by  lowered  reservoir  levels. 
Bighorn  sheep  and  elk  occur  on  the  Charles  M.  Russell  National  Wildlife  Refuge  near  the 
upstream  end  of  Fort  Peck  Lake.  Although  primarily  an  upland  species,  pronghoms 
occasionally  extend  into  the  Montana  and  Dakota  portions  of  the  Missouri  River  floodplain. 

The  Missouri  River  provides  breeding  habitat  for  three  bird  species  Federally  listed  under 
the  Endangered  Species  Act  (ESA)-the  endangered  interior  least  tern  and  bald  eagle,  and  the 
threatened  piping  plover.  It  also  provides  migration  and  wintering  habitat  for  the  endangered 
peregrine  falcon  and  whooping  crane.  The  river  valley  potentially  provides  habitat  for  the 
endangered  Eskimo  curlew,  gray  bat,  and  Indiana  bat. 

Least  terns  and  piping  plovers  typically  nest  in  colonies  on  riverine  sandbars  isolated  by 
water.  Their  nesting  habitat  requirements  are  similar,  usually  consisting  of  river  sandbars, 
islands,  and  lakeshore  peninsulas,  where  access  by  mammalian  predators  is  minimized  and 
foraging  habitat  (shallow  water  for  terns  and  shorelines  for  plovers)  is  nearby.  Both  species  nest 
in  shallow,  inconspicuous  depressions  in  dry,  open,  sandy  areas  with  less  than  30  percent 
vegetative  cover  and  plant  heights  less  than  1  foot. 
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FISH 

Over  156  fish  species  have  been  documented  in  the  Missouri  River.  These  species 
include  a  wide  variety  of  native  species  and  numerous  species  that  have  been  introduced  into  the 
reservoirs  and  riverine  stretches  of  the  river.  The  habitat  types  available  and,  correspondingly, 
the  species  composition  of  the  Missouri  River  differ  considerably  between  the  riverine  and 
reservoir  segments.  Because  of  the  differences  in  species  composition  as  well  as  the  physical 
characteristics  between  the  riverine  reaches  and  the  reservoirs,  the  mechanisms  affecting  fish 
production  are  also  very  different. 

The  most  important  sportfish  in  the  riverine  stretches  are  walleye,  sauger,  white  bass, 
yellow  perch,  channel  catfish,  paddlefish,  shovelnose  sturgeon,  and  northern  pike.  Trout, 
salmon,  and  smallmouth  bass  are  also  targeted  in  many  of  the  tailrace  fisheries.  Other  common 
species  in  the  river  include  carp,  river  carpsucker,  shorthead  redhorse,  freshwater  drum,  and 
goldeye.  Shortnose  gar,  gizzard  shad,  flathead  chub,  blue  sucker,  and  several  shiners  are  also 
common  in  some  parts  of  the  river. 

Many  native  species  are  declining  because  of  habitat  changes  and  competition  fi'om 
introduced  species.  Shallow,  low-velocity  habitat  in  backwaters,  side  channels,  oxbows,  and 
tributary  deltas  are  limited.  Deep,  slow-velocity  habitat  in  the  main  channel,  important  to  many 
larger  fish,  is  declining.   There  are  few  pools  and  snags  in  the  main  channel. 

One  of  three  native  species  of  sturgeon  remains  common  in  the  river,  the  shovelnose 
sturgeon.  Lake  sturgeon  is  a  candidate  species  for  Federal  listing  under  the  ESA.  The  pallid 
sturgeon  is  now  rare  and  is  Federally  listed  as  an  endangered  species. 

The  range  of  paUid  sturgeon  encompassed  the  middle  and  lower  Mississippi  River,  the 
Missouri  River,  and  the  lower  reaches  of  the  Platte,  Kansas,  and  Yellowstone  Rivers.  Because 
the  pallid  was  not  recognized  as  a  distinct  species  until  190S,  little  is  known  about  its  abundance 
and  distribution  prior  to  that  date.  Subsequent  fishery  studies  suggest  a  probable  decline  in 
pallid  sturgeon  abundance.  According  to  the  U.S.  Fish  and  Wildlife  Service's  Pallid  Sturgeon 
Recovery  Plan,  modification  of  the  natural  hydrograph,  habitat  loss,  migration  blockage, 
pollution,  hybridization,  and  over  harvest  are  probably  all  responsible  for  this  decline. 

The  six  reservoirs  on  the  mainstem  of  the  Missouri  River  contain  a  diverse  community 
of  coldwater,  coolwater,  and  warmwater  fish.  The  upper  three  reservoirs  have  been  stocked 
with  coldwater  game  and  forage  fish  species  to  take  advantage  of  the  coldwater  habitat  that 
forms  in  the  lower  depths  of  the  reservoirs.  These  species  include  chinook  salmon,  brown  and 
rainbow  trout,  lake  trout  (Fort  Peck  Lake  only),  cisco  (forage  in  Fort  Peck  Lake),  and  rainbow 
smelt.  Species  in  the  lower  three  reservoirs  and  in  the  wanner  waters  of  the  upper  reservoirs 
include  native  and  non-native  species  that  have  adapted  to  lacustrine  conditions. 


FLOOD  CONTROL 

Approximately  1.1  million  acres  of  agricultural  land  is  subject  to  flooding  along  the 
Missouri  River.  Eighty-eight  percent  of  these  acres  are  located  downstream  from  Gavins  Point 
Dam.  Com  is  the  primary  crop  cultivated,  followed  by  soybeans  and  wheat.  The  total  value 
of  this  land  is  estimated  at  $251  million. 


61 


Nonagricultural  resources  include  residential  and  nonresidential  structures  situated  in 
areas  along  the  Mjiinstem  System  that  are  subject  to  flooding.  There  are  22,529  residential 
buildings  worth  approximately  $1.3  billion  located  within  the  identified  flood  hazard  areas. 
There  are  3,303  nonresidential  buildings  subject  to  flooding,  with  a  total  value  of  approximately 
$9.5  billion. 

Flood  flows  greater  than  a  25-year  flood  event  have  the  potential  to  adversely  affect 
navigation  on  the  Missouri  River.  Navigation  losses  result  from  interrupted  service;  the  duration 
of  the  interruption  depends  upon  the  length  of  river  affected  and  the  magnitude  of  the  *''^. 

The  objective  of  flood  control  is  to  regulate  releases  from  dams  to  reduce  flood  damages 
in  the  floodplains. 


WATER  SUPPLY 

Water  is  withdrawn  from  the  Missouri  River  and  its  Mainstem  System  reservoirs  for 
cooling  purposes  in  the  production  of  electricity;  municipal  water  supply;  and  commercial, 
industrial,  irrigation,  domestic,  and  public  uses.  More  than  1,600  intakes  and  intake  faciliues 
have  been  identified  on  the  reservoirs  and  river  reaches  of  the  Mainstem  System. 

Access  to  the  water  rather  than  quantity  of  water  available  is  the  main  concern  of  the 
intake  operators.  During  drought  periods  low  reservoir  levels  and  low  river  flows  have  resulted 
in  water  availability  problems  at  some  intakes.  Low  flows  and  low  pool  levels  also  alter 
sediment  deposition  and  sandbar  formation,  which  may  further  restrict  the  flow  of  water  to  the 
intakes.  During  the  winter  ice  formation  can  further  complicate  water  availability,  particularly 
in  the  lower  river  reaches  during  low  flows.  During  the  summer  months,  toxic  algae  blooms 
could  require  shutdown  of  municipal  intake  facilities  for  a  certain  period  of  time,  particularly 
those  located  on  the  reservoirs. 

Changes  in  river  flows  and  reservoir  pool  elevations  affect  the  cost  of  operating  intake 
facilities.  Low  water  levels  may  increase  day-to-day  operating  costs,  or  in  extreme  cases,  lead 
to  capital  costs  for  intake  modification  or  location  of  an  alternative  water  source,  or  even 
shutdowns. 

Twenty-five  electric  generating  stations,  includi..^  coal-  and  nuclear-fired  powerplants, 
are  located  on  the  Mainstem  System  in  order  to  draw  cooling  water  for  their  steam-electric 
generating  processes.  The  powerplants  have  a  gross  electrir  generating  capacity  of  15,084 
megawatts  (MW).  Seventy-four  percent  of  this  capacity  is  produced  by  powerplants  in  the  river 
reaches  downstream  from  Gavins  Point  Dam.  While  most  of  the  major  powerplants  are  coal- 
fired,  there  are  three  nuclear  powerplants.  The  nuclear  powerplants  have  a  combined  generating 
capacity  of  2,556  MW.  Of  the  25  powerplants,  four  (one  nuclear)  with  a  combined  generating 
capacity  of  3,634  MW,  use  cool'ig  towers.  The  remainder  use  once-through  cooling,  which 
requires  much  more  water  per  unit  of  generating  capacity. 

Some  powerplants  could  have  problems  with  thermal  water  quality  standards  compliance 
during  low  river  flows.  Powerplants  that  use  once-through  heat  rejection  systems  are  required 
by  law  to  meet  discharge  permit  requirements  for  discharging  cooling  water  back  into  the  river. 

Missouri  River  water  is  also  used  for  municipal  and  industrial  uses.  Municipal  use  is  for 
public  supply  of  water  to  over  3  million  residents  of  cities  and  towns  and  rural  water  districts 
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or  associations.  Industrial  use  is  for  manufacturing  or  processing  purposes  other  than  powerplant 
use. 

Numerous  private  irrigators  withdraw  water  from  the  reservoirs  and  the  river  to  increase 
crop  yields  or  to  grow  crops  that  otherwise  could  not  be  grown  in  the  area.  Most  are  located 
in  the  upper  basin  where  the  annual  rainfall  is  less  and  the  growing  season  is  shorter  than  in  the 
lower  basin.  The  majority  of  irrigation  intakes  are  portable  and  are  placed  to  access  water  at 
a  low  cost.  However,  adjusting  intakes  to  changing  water  surface  elevations  can  be  costly, 
especially  along  gently  slf^^ing  shorelines. 

Rural  domestic  use  includes  lawn,  tree,  and  small  garden  irrigation,  stock  watering, 
agricultural  spraying,  or  other  small  agricultural  uses  in  connection  with  domestic  needs,  and 
other  domestic  uses,  excluding  drinking  water.  Most  domestic  intakes  serve  one  household,  and 
many  may  be  used  only  on  a  seasonal  basis.  The  majority  of  the  domestic  intakes  are  portable 
and  are  located  on  the  upper  two  reservoirs  (Fort  Peck  Lake  and  Lake  Sakakawea)  and  in  the 
river  reach  below  Fort  Peck  Dam.  Most  of  these  intakes  are  placed  in  the  annual  operating  zone 
of  the  reservoirs.  When  the  water  surface  elevation  falls  below  that  zone,  owners  have  to  move 
their  pumps  or  extend  their  pipeline  to  continue  intake  operation. 

Public  intakes  provide  water  for  parks,  golf  courses,  general  recreation,  and  fish  and 
wildlife.  Most  public  intakes  are  located  in  the  reservoirs  and  river  reaches  above  Gavins  Point 
Dam.  Low  water  surface  elevations  may  result  in  increased  operation  and  maintenance  costs 
or  capital  costs  for  intake  extension,  modification,  or  development  of  an  alternative  source. 
Some  fish  hatcheries  could  be  forced  to  shut  down  during  periods  of  low  water  levels. 


HYDROPOWER 

At  the  six  Mainstem  System  dams,  there  are  36  hydropower  units  with  a  combined 
capacity  of  2,409  MW.  These  units  provide  an  average  of  10  million  megawatt-hours  per  year, 
or  about  9  percent  of  the  energy  used  in  the  Mid-Continent  Area  Power  Pool  region.  This 
region  includes  all  of  Iowa,  Minnesota,  Nebraska,  and  North  Dakota;  most  of  South  Dakota;  and 
portions  of  Illinois,  Montana,  and  Wisconsin.  Power  generated  at  the  Missouri  River  Mainstem 
System  dams  is  marketed  within  this  region  by  the  Westt-in  Area  Power  Administration  of  the 
U.S.  Department  of  Energy. 

Nearly  all  of  the  water  released  passes  through  hydropower  turbines.  Generally,  flood 
waters  in  the  upper  Missouri  River  basin  are  stored  in  the  reservoirs  and  used  later  for  power 
generation.  It  is  only  during  flood  storage  evacuation  events  that  water  must  be  passed  through 
the  flood  control  outlets  or  emergency  spillways,  bypassing  powerhouses.  This  occurs  most 
often  at  Gavins  Point  Dam,  where  water  releases  exceed  the  capacity  of  the  powerhouse  about 
25  percent  of  the  time. 


RECREATION 

The  six  large  lakes  of  the  Mainstem  System  and  the  reaches  between  and  below  these 
lakes  provide  recreation  opportunities  to  residents  of  the  states  and  Indian  reservations  through 
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which  the  river  flows,  as  well  as  to  those  of  neighboring  states.  Recreational  activity  is  a  source 
of  income  for  businesses  catering  to  boating,  hunting,  fishing,  camping,  and  other  recreational 
pursuits,  as  well  as  service  establishments  located  near  the  river. 

There  are  a  variety  of  recreational  opportunities  on  the  Mainstem  System.  Water-based 
recreation  includes  boating,  boating-related  activities,  and  swimming.  Sport  fishing  is  a  primary 
component  of  recreation  along  the  entire  system.  The  wetlands  along  the  river  corridor  provide 
waterfowl  habitat,  and  waterfowl  hunting  is  popular.  Hunting  for  small  and  large  game  such 
as  squirrel,  rabbit,  and  deer  occurs  on  land  along  the  reservoirs  and  river.  The  aesthetically 
pleasing  character  of  the  lakes  and  river  reaches  attract  sightseers.  Camping  facilities  vary  fron. 
fully  developed  to  primitive.  Yearly  visitation  at  the  Mainstem  System  lakes  and  river  reaches 
above  Gavins  Point  Dam  is  estimated  at  5,948,000  recreation  days.  Yearly  visitation  along  the 
river  reaches  below  Gavins  Point  Dam  is  estimated   at  2,746,000  recreation  days. 


NAVIGATION 

The  Missouri  River  Navigation  and  Bank  Stabilization  Project  was  designed  to  ];revent 
uncontrolled  river  meandering  and  bank  erosion  and  to  facilitate  reliable  navigation.  This 
project,  authorized  by  Congress  in  the  River  and  Harbor  Act  of  1945,  provides  for  a  9-foot-deep 
channel,  300  feet  wide,  from  Sioux  City  to  the  mouth  of  the  river  at  St.  Louis,  a  distance  of  735 
miles.  Construction  of  the  navigation  works  was  complete  in  September  1981,  although 
corrective  work  will  be  required  as  the  river  continues  to  form  its  channel  in  response  to 
changing  flow  conditions. 

Navigation  on  the  Missouri  River  is  limited  to  the  normal  ice-free  season  of  8  months. 
At  Sioux  City,  the  full-length  season  extends  from  March  23  to  November  22.  At  St.  Louis, 
the  full  lengUi  season  extends  from  April  1  to  December  1.  When  water  supplies  are  above 
normal,  a  10-day  season  extension  is  provided. 

Major  commodity  groups  transported  on  the  Missouri  River  include  farm  products,  food 
products,  chenucals,  petroleum  products,  building  products,  sand  and  gravel,  and  water  materials 
used  to  maintain  the  bank  stabilization  and  navigatic.  channel.  Commercial  volume,  ...ich 
excludes  sand  and  gravel  and  waterway  materials,  peaked  in  1977  at  3.3  million  tons.  During 
1984  through  1988,  total  volume  transported  via  Missouri  River  navigation  averaged  6.7  million 
tons  per  year  and  commercial  volume  averaged  2.5  million  tons  per  year. 


SOCIOECONOMIC 

Seven  states  and  twelve  Indian  reservations  border  the  Missouri  River  Mainstem  and 
benefit  directly  from  the  presence  of  the  river.  The  states  are  Montana,  North  Dakota,  South 
Dakota,  Nebraska,  Iowa,  Kansas,  and  Missouri.  The  Indian  Reservations  are  the  Fort  Peck, 
Fort  Berthold,  Standing  Rock,  Cheyenne  River,  Lower  Brule,  Crow  Creek,  Yankton,  Santee, 
Winnebago,  Omaha,  Iowa,  and  the  Sac  &  Fox.    The  Mainstem  System  is  valuable  for  flood 
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control,  recreation,  hydropower,  transportation,  fish  and  wildlife,  and  water  supply.  These 
activities  provide  economic  activities  and  jobs.  In  addition,  operation  of  the  mainstem  reservoirs 
affects  flows  in  the  Mississippi  River  and,  therefore,  could  affect  transportation  and  the 
economies  of  Illinois,  Kentucky,  Tennessee,  Mississippi,  Arkansas,  and  Louisiana. 


HISTORIC  PROPERTIES 

Historic  properties  include  historic  and  prehistoric  archaeological  sites,  historic 
architectural  and  engineering  features  and  structures,  and  resources  of  traditional  cultural  or 
heritat,e  significance  to  Native  Americans  and  other  social  or  cultural  groups.  Paleontological 
resources  are  fossils  of  prehistoric  plants  and  animals.  Nearly  1,200  historic  properties  were 
evaluated  for  the  study  in  Fort  Peck  Lake,  Lake  Sakakawea,  and  Lake  Oahe  within  the  range 
of  pool  elevations  affected  by  potential  changes  in  the  current  Water  Control  Plan. 


CURRENT  WATER  CONTROL  PLAN 

The  existing  Master  Manual  describes  operation  of  the  reservoir  system  for  the  multiple 
purposes  of  flood  control,  hydropower,  water  supply,  water  quality,  irrigation,  navigation, 
recreation,  and  fish  and  wildlife.  Criteria  for  operations  include  how  reservoir  storage  is 
allocated  and  how  water  is  released  from  reservoirs  during  navigation  and  non-navigation  periods 
for  all  potential  system  inflows. 

There  is  a  total  of  73.5  million  acre-feet  (MAF)  of  reservoir  storage  available  in  the 
Mainstem  System  reservoirs.  The  uppermost  zone,  the  exclusive  flood  control  zone,  has  a  total 
storage  of  4.7  MAF  and  is  reserved  to  capture  extremely  large  flood  runoffs.  Immediately 
below  the  exclusive  flood  control  zone  is  the  annual  flood  control  and  multiple  use  zone  which 
totals  11.7  MAF  of  storage.  This  is  the  zone  that  is  normally  empty  at  the  begirming  of  the  high 
runoff  season  (March),  fills  during  spring  and  early  summer  runoff,  and  is  emptied  again  during 
fall  and  winter.  Below  the  ^:nual  flood  control  and  multiple  use  zone  lies  the  largest  storage 
zone,  S3  percent,  which  is  used  for  all  purposes  during  droughts.  It  is  called  the  carryover 
multiple  use  zone.  Water  in  the  carryover  multiple  use  zone  provides  continued  support  for  all 
purposes  during  drought  periods  but  at  reduced  levels.  This  zone  of  the  reservoir  system 
remains  full  during  periods  of  normal  inflow,  and  is  gradually  drawn  down  during  drought 
periods.  Releases  from  this  zone  during  drought  periods  are  a  major  part  of  the  study.  The 
lowest  storage  zone  is  called  the  permanent  pool.  It  is  designed  to  remain  full  even  through  a 
drought  similar  to  the  one  experienced  in  the  1930's. 

The  Master  Manual  provides  criteria  for  navigation  season  length  and  water  flow  levels 
during  navigation  and  non-navigation  periods.  Each  criterion  relates  to  the  amount  of  water  in 
storage.  As  the  amount  of  water  in  the  system  is  used  during  an  extended  drought,  the 
navigation  season  length  and  flow  levels  are  progressively  reduced  to  conserve  water.  The 
criterion  would  allow  use  of  all  the  water  in  the  carryover  multiple  use  zone  if  the  drought  of 
the  1930' s  were  repeated. 
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Navigation  service  level  is  determined  by  the  quantity  of  water  in  storage  on  March  15.  If 
there  are  at  least  54.5  MAF  in  storage,  reservoir  releases  necessary  to  provide  a  channel  depth 
of  9  feet  are  provided.  If  there  are  46  MAF  or  less  on  that  date,  reservoir  releases  are  reduced 
by  6,000  cubic  feet  per  second.  This  results  in  a  channel  depth  reduction  of  approximately  one 
foot.  For  intermediate  storage  levels,  releases  are  interpolated.  If  there  is  not  sufficient  water 
in  the  carryover  multiple-use  zone  to  provide  the  reduced  level  of  service  for  at  least  four 
months,  navigation  service  is  suspended. 

The  navigation  season  length  is  based  on  the  amount  of  water  in  storage  on  July  1.  A 
full-length  season  of  8  months  (March  23  to  Novembei  22  at  Sioux  City)  is  supported  by  system 
releases  if  there  are  41  MAF  or  more  in  storage.  For  storage  levels  from  41  down  to  25  MAF, 
the  navigation  season  is  shortened  progressively  from  November  22  to  September  7. 

The  winter  non-navigation  target  release  is  based  on  the  volume  of  water  in  storage  on 
September  1 .  If  water  in  storage  is  58  MAF  or  higher,  16  thousand  cubic  feet  per  second  (kefs) 
is  released  from  Gavins  Point  Dam.  Releases  are  reduced  as  the  volume  of  water  in  storage 
declines. 

The  current  Water  Control  Plan  requires  that  sufficient  flow  be  provided  for  intakes 
below  the  reservoir  system.  Experience  during  the  recent  drought  indicates  that  an  average  of 
12  kefs  is  required  in  winter  and  9  kefs  during  other  seasons. 


ALTERNATIVE  WATER  CONTROL  PLANS 

The  search  for  a  water  control  plan  that  best  serves  the  contemporary  uses  of  the 
Mainstem  System  has  focused  on  two  primary  features  of  the  Water  Control  Plan: 

1.  The  amount  of  system  storage  reserved  for  the  permanent  pool  and  the  resulting  size 
of  the  carryover  multiple  use  zone  available  for  use  during  droughts;  and 

2.  The  quantity  and  timing  of  releases  for  various  needs  (e.g.,  navigation,  water  supply, 
irrigation,  power  production,  water  quality,  flood  control,  recreation,  and  environmental 
quality). 

The  sizes  of  the  exclusive  and  annual  flood  control  zones  are  based  on  storage 
requirements  for  the  1881  record  flood,  the  height  of  the  dams,  and  the  elevation  and  capacity 
of  outlet  works  and  spillways.  None  of  these  physical  factors  have  changed;  therefore  there  is 
no  basis  for  changing  the  size  of  the  flood  control  storage  zones.  Potential  changes  are  in  the 
use  of  the  remaining  57. 1  MAF  comprising  the  carryover  multiple-use  zone  and  the  permanent 
pool. 

Specific  changes  to  the  quantity  and  timing  of  releases  to  support  various  needs  were  also 
considered  in  developing  new  alternatives,  including  the  following: 

-  Changes  in  the  criteria  including  both  navigation  service  level  and  season  length; 
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-  Changes  in  service  level  downstream  from  Gavins  Point  Dam  during  non-navigation 
periods; 

-  Changes  in  Gavins  Point  Dam  spring  and  summer  releases  to  improve  the  Missouri 
River  ecosystem; 

-  Modifying  intrasystem  regulation  of  the  upper  three  reservoirs  to  provide  favorable 
conditions  for  fish  reproduction  in  the  river  below  each  dam  and  in  each  reservoir 
once  during  each  3-year  period; 

-  Changes  in  restrictions  on  spring  and  summer  releases  of  water  to  protect  threatened 
and  endangered  birds  that  nest  on  river  islands. 

Numerous  alternative  water  control  plans  incorporating  these  potential  changes  have  been 
identified.  They  can  be  separated  into  two  groups:  a  group  designed  to  improve  National 
Economic  Development  (NED  alternatives),  and  a  group  designed  to  improve  Environmental 
Quality  (EQ  alternatives). 

More  than  277  NED  alternatives  have  been  evaluated.  The  navigation  service  level  and 
season  length  criteria  used  in  the  current  Water  Control  Plan  we._  modified  for  all  NED 
alternatives  to  reduce  navigation  service  levels  earlier  in  a  drought.  This  was  done  because  in 
the  long  run  all  uses,  including  navigation,  benefitted  from  the  more  conservative  rationing.  A 
modifi^  intrasystem  regulation  was  also  applied  to  each  of  the  NED  alternatives.  The  modified 
intrasystem  regulation  is  designed  to  favor  each  of  the  upper  three  reservoirs  once  over  a  3-year 
cycle  to  provide  better  conditions  for  fish  reproduction  in  the  river  below  the  dam  and  in  the 
reservoir. 

Six  permanent  pool  levels  were  evaluated:  18  MAP,  26  MAP,  31  MAP,  38  MAP,  44 
MAP,  and  48  MAP.  ITie  following  non-navigation  minimum  flows  for  the  winter,  spring/fall, 
and  summer  seasons  were  evaluated:   9  kefs,  12  kefs,  IS  kefs,  18  kefs,  and  25  kefs. 

Over  30  EQ  alternatives  have  been  evaluated.  The  primary  goal  of  the  EQ  alternatives 
is  to  replicate  the  natural  river  flow  cycle  with  high  flows  in  the  spring  and  early  summer  and 
reduced  flows  in  the  late  summer  and  early  fall.  The  reduced  flows  result  in  either  reduced  or 
no-navigation  support.  Periods  of  1  and  2  months  of  no-navigation  suppori  were  evaluated. 
Alternatives  with-  and  without-flood-control  constraints  were  included.  August  is  the  month  with 
no  navigation  support  for  alternatives  with  1  month  of  no  navigation  suppori.  August  and 
September  have  no  navigation  support  when  there  are  2  months  of  no  navigation  suppori.  All 
EQ  alternatives  include  the  modified  navigation  criteria  and  the  modified  intrasystem  regulation 
described  for  the  NED  alternatives. 


EVALUATION  OF  ALTERNATIVES 

Alternatives  are  being  compared  in  terms  of  economic  and  environmental  performance. 
Economic  factors  include  flood  control,  water  supply,  hydropower,  recreation,  and  navigation. 
Environmental  factors  include  wetlands,  riparian  lands,  interior  least  terns  and  piping  plovers 
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habitat,  reservoir  fish  production,  reservoir  coldwater  habitat,  river  coldwater  habitat,  river 
warmwater  habitat,  river  physical  habitat,  and  historic  properties. 


SUMMARY  OF  ECONOMIC  EFFECTS 

Lower  service  levels  downstream  from  Gavins  Point  Dam  during  non-navigation  periods 
generally  result  in  higher  economic  benefits  as  long  as  service  is  not  reduced  below  certain 
thresholds  that  require  major  expenditures  for  water  users  along  the  river.  Such  thresholds  are 
approached  when  average  releases  drop  below  12,000  cubic  feet  per  second  during  winter  and 
9,000  cubic  feet  per  second  during  other  seasons. 

Changing  the  permanent  pool  has  little  effect  on  flood  control,  water  supply,  and 
recreation  benefits.  Higher  permanent  pools  provide  greater  hydropower  benefits  and  lower 
navigation  benefits.  The  increases  in  hydropower  are  nearly  equal  to  the  reductions  in 
navigation  resulting  in  total  system  economic  benefits  being  relatively  insensitive  to  changes  in 
permanent  pool  levels. 

The  EQ  alternatives  with  a  2-month  period  of  no  navigation  support  provide  nearly  the 
same  recreation,  hydropower,  and  water  supply  benefits  as  the  NED  alternatives  on  a  percentage 
basis.  :  iood  control  benefits  are  reduced  less  than  10  percent  and  navigation  benefits  are 
reduced  as  much  as  40  percent.  In  general,  the  EQ  alternatives  tend  to  provide  about  $20 
million  fewer  economic  benefits  per  year  than  the  NED  alternatives. 


SUMMARY  OF  ENVIRONMENTAL  EFFECTS 

Lower  service  levels  downstream  from  Gavins  Point  Dam  during  non-navigation  periods 
have  little  effect  on  wetlands,  riparian,  or  tern  and  plover  habitat.  Generally,  lower  service 
levels  tend  to  produce  better  reservoir  fish  production  and  more  coldwater  habitat  in  the 
reservoirs  and  river.  Poorer  warmwater  and  physical  river  habitat  and  greater  impacts  to 
historical  properties  result  from  these  lower  service  levels. 

Changing  the  permanent  pool  has  little  effect  on  wetland,  riparian,  or  river  physical 
habitat.  Higher  permanent  pools  tend  to  increase  tern  and  plover  habitat,  reservoir  fish 
production,  reservoir  coldwater  habitat,  and  river  coldwater  habitat.  There  is  less  river 
warmwater  habitat  and  a  greater  impact  on  historic  properties  with  higher  permanent  pools. 

The  EQ  alternatives  with  a  2-month  period  of  no  navigation  suppport  tend  to  provide 
nearly  the  same  wetland  habitat,  reservoir  fish  production,  reservoir  coldwater  habitat,  river 
coldwater  habitat,  river  warmwater  habitat,  and  impact  on  historic  properties  as  the  NED 
alternatives.  These  alternatives  tend  to  provide  less  riparian  and  tern  and  plover  habitat  than  the 
NED  alternatives.   The  EQ  alternatives  provide  improved  river  physical  habitat. 
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MISSISSIPPI  RIVER 

Releases  from  Gavins  Point  Dam  affect  flows  on  the  Nfississippi  River  from  St.  Louis 
to  its  mouth.  The  effects  are  most  pronounced  from  the  mouth  of  the  Missouri  River  at  St. 
Louis  to  the  mouth  of  the  Ohio  River  at  Cairo,  Illinois.  A  change  from  the  current  Water 
Control  Plan  would  cause  little  difference  in  average  monthly  Mississippi  River  flow  at  St.  Louis 
for  the  93-year  simulation  period.  There  are,  however,  critical  low  flow  periods  during  which 
the  Missouri  contribution  to  Mississippi  River  flow  could  be  important  to  navigation. 

One  of  the  critical  periods  during  the  the  93-year  simulation  period  is  October  and 
November  1939.  The  difference  in  value  to  Mississippi  River  navigation  among  the  alternatives 
varies  as  much  as  $200  million  in  1939.  However,  such  critical  periods  occur  on  only  four 
occasions  in  the  93-year  period  and  values  averaged  over  the  entire  period  show  little  variance, 
especially  when  based  on  a  percentage  of  the  total  value  of  Mississippi  River  navigation. 

The  addition  of  navigation  service  for  the  Mississippi  River  at  St.  Louis  was  also 
investigated.  Three  levels  of  Mississippi  River  navigation  service  were  studied.  The  analysis 
showed  that  this  service  could  alleviate  some  of  the  critical  period  Mississippi  River  navigation 
impacts.  However,  averaged  over  the  entire  93-year  simulation  period,  they  would  result  in  a 
very  small  percentage  change  to  the  total  Mississippi  River  navigation  benefits  and  a  large 
percentage  reduction  in  Missouri  River  navigation  benefits. 


SELECTING  A  PREFERRED  PLAN 

In  accordance  with  policy,  the  preferred  plan  would  be  the  plan  with  the  greatest  net 
benefits  consistent  with  protecting  the  Nation's  environment  unless  there  are  overiding  reasons 
for  recommending  another  plan,  based  on  Federal,  State,  local,  and  international  concerns.  The 
total  NED  economic  output  of  the  system  can  be  maintained  within  a  few  percentage  points  of 
maximum  for  a  very  broad  range  of  alternatives.  This  range  is  broad  enough  that  it  does  not 
appear  to  limit  the  consideration  of  any  other  factor.  Because  it  does  not  constrain  the 
preferences,  total  NED  economic  output  is  not  likely  to  be  a  distinguishing  factor  in  selecting 
the  preferred  plan. 

There  are  some  differences  and  minor  conflicts  among  the  nine  environmental  factors; 
however,  over  a  long  period  they  are  quite  compatible.  The  most  distinguishing  factor  is  the 
improved  physical  habitat  for  native  riverine  fish  species  (including  the  endangered  pallid 
sturgeon)  provided  by  the  EQ  alternatives.  None  of  the  NED  alternatives  result  in  substancial 
improvment  to  physical  habitat  for  native  riverine  species. 

Distribution  of  the  economic  effects  of  drought  among  project  uses  is  a  consideration. 
Navigation  receives  the  greatest  percentage  reduction  in  benefits  during  a  drought.  This  is 
because  navigation  is  a  large  water  user  and  is  affected  the  most  by  conservation  measures 
during  water  shortages.  Also,  higher  permanent  pool  alternatives  provide  less  water  for 
navigation  and  other  riverine  uses  during  droughts. 

The  current  Water  Control  Plan  and  the  NED  alternatives  with  the  smallest  permanent 
pool  provide  the  most  even  distribution  of  NED  economic  effects  during  droughts  on  a 
percentage  basis.  The  distribution  becomes  more  unbalanced  with  the  intermediate  pool  NED 
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alternatives  and  the  smallest  permanent  pool  EQ  alternatives.  The  distribution  becomes 
extremely  unbalanced  for  the  NED  alternatives  with  the  larger  permanent  pools  and  the  EQ 
alternatives  with  the  intermediate  and  largest  permanent  pools. 

Distribution  of  the  economic  effects  of  a  drought  among  the  affected  States  is  also  a 
consideration.  The  most  even  distribution  is  provided  by  the  smallest  permanent  pool  EQ 
alternatives  followed  closely  by  the  EQ  alternatives  with  intermediate  permanent  pools  and  the 
NED  alternatives  with  the  largest  permanent  pools.  The  most  uneven  distribution  results  from 
the  current  Water  Control  Plan  and  the  largest  permanent  pool  EQ  alternatives. 

Three  of  these  four  plan  selection  considerations  are  fairly  compatible.  Total  NED 
economic  output,  environmental  quality,  and  even  geographical  distribution  of  the  economic 
effects  of  drought  appear  reasonably  well  served  by  the  EQ  alternatives  with  the  smallest  and 
intermediate  permanent  pools.  This  preference  is  driven  primarily  by  the  improved  physical 
habitat  for  native  riverine  fish  species  provided  by  the  EQ  alternatives.  However,  the  EQ 
alternatives  with  the  smallest  and  intermediate  permanent  pools  do  not  provide  an  even 
distribution  of  NED  economic  effects  among  uses  during  droughts.  These  alternatives  result  in 
a  considerable  shift  of  the  effects  of  drought  from  water  supply,  hydropower,  and  recreation  to 
navigation. 

We  will  continue  to  search  for  alternatives  that  provide  substantially  improved  physical 
habitat  for  native  riverine  fish  species  without  causing  a  large  reduction  in  economic  benefits  or 
a  disproportionate  share  of  the  effects  of  drought  to  bear  on  navigation. 


PUBLIC  INVOLVEMENT  AND  AGENCY  COORDINATION 

This  review  of  the  Master  Manual  was  initially  considered  because  of  concerns  of  the 
public,  State  and  Federal  agencies,  private  companies,  publicly  and  privately  owned  utilities,  and 
congressional  interests  regarding  the  operation  of  the  Mainstem  System. 

Phase  1  was  initiated  in  November  1989.  The  primary  objectives  of  Phase  1  were  to 
develop  a  range  of  operating  alternatives  to  address  basin  concerns,  to  complete  sufficient 
preliminary  analyses  to  identify  alternatives  that  merit  further  study,  and  to  identify  data  gaps 
and  weaknesses  in  evaluation  methodologies. 

A  draft  Phase  1  report  was  issued  in  May  1990  and  public  meetings  held  to  identify 
public  concerns  and  issues.  It  was  concluded  that  significant  change  had  taken  place  since  the 
current  water  control  plan  was  developed  and  that  there  was  insufficient  information  to  determine 
the  impacts  of  potential  changes  to  the  plan.  Consequentiy,  a  complete,  detailed  analysis  was 
proposed. 

Public  meetings  were  held  in  Helena,  Montana;  Bismarck,  North  Dakota;  Pierre,  South 
Dakota;  Kansas  City,  Missouri;  and  Council  Bluffs,  Iowa  in  June  1990.  The  meetings  were  held 
to  obtain  comment  on  the  Phase  1  report  and  additional  public  input  regarding  the  alternatives 
that  should  be  evaluated  and  issues  that  should  be  addressed  in  the  study.  A  preliminary  study 
scope  was  developed  for  Phase  2  based  on  the  comments  received. 

A  series  of  scoping  meetings  were  held  in  October  1990  at  Helena,  Montana;  Glasgow, 
Montana;  Bismarck,  North  Dakota;  Pierre,  South  Dakota;  Memphis,  Tennessee;  St.  Louis, 
Missouri;  Kansas  City,  Missouri;  and  Council  Bluffs,  Iowa.    The  Phase  2  Study  plan  was 
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modified  based  on  comments  made  at  these  meetings.  A  detailed  summary  of  comments  and 
Corps  responses  was  presented  in  a  scoping  document  entitled  "Scope  of  Environmental  Impact 
Statement"  dated  May  1992. 

Special  activities  were  designed  to  encourage  and  facilitate  participation  by  the  Indian 
Tribes  of  the  basin.  We  attended  the  first  Missouri  River  Basin  Tribal  Conference  in  September 
1990.  The  schedule  for  scoping  meetings  was  presented  and  the  Tribes  were  encouraged  to 
participate  in  this  important  initial  step.  Two  special  meetings  to  inform  Tribes  of  the  studies 
and  encourage  participation  vere  held  in  December  1990  in  the  lower  basin,  and  April  1991  in 
the  upper  basin.  We  attended  Missouri  Basin  Tribal  Conferences  in  June  1992,  January  1993, 
and  June  1993.  We  funded  a  basin  Tribal  Conference  in  July  1993  to  facilitate  the  Tribes' 
technical  review  of  the  preliminary  results. 

The  Phase  2  Study  plan  identified  studies  that  were  necessary  to  obtain  additional  data 
and  develop  methodologies  to  define  the  system  operation  and  economic,  social,  and 
environmental  impacts  of  those  plans  that  merited  further  study.  Refinements  were  made  to  the 
model  used  to  simulate  monthly  discharges  and  reservoir  levels.  Economic  and  environmental 
effects  models  were  developed  to  predict  effects  of  the  various  alternatives  being  considered. 
Detailed  studies  of  the  navigauon  industry,  water  supply  users,  river  water  quality,  recreation, 
hydropower,  socio-economic  system,  wetlands,  historic  properties,  and  wildlife  and  fish  habitat 
were  conducted. 

The  following  agencies  contributed  to  these  efforts: 

U.S.  Army  Corps  of  Engineers  District,  Omaha 

U.S.  Army  Corps  of  Engineers  District,  Kansas  City 

U.S.  Army  Corps  of  Engineers  District,  St.  Louis 

U.S.  Army  Corps  of  Engineers  Division,  Lower  Mississippi  Valley 

U.S.  Army  Corps  of  Engineers  Division,  North  Pacific 

U.S.  Army  Corps  of  Engineers  Waterways  Experiment  Station 

U.S.  Army  Corps  of  Engineers  Institute  for  Water  Resources 

U.S.  Army  Corps  of  Engineers  Waterbome  Commerce  Statistics  Center 

U.S.  Army  Corps  of  Engineers  Cold  Regions  Research  and  Engineering  Lab 

U.S.  Army  Corps  of  Engineers  Hydrologic  Engineering  Center 

U.S.  Fish  and  Wildlife  Service 

U.S.  Bureau  of  Reclamation 

U.S.  Bureau  of  Indian  Affairs 

U.S.  Department  of  Energy 

U.S.  Geological  Survey 

U.S.  Department  of  Transportation 

U.S.  Department  of  Agriculture 

U.S.  Environmental  Protection  Agency 

National  Park  Service 

Tennessee  Valley  Authority 

Montana  State  Agencies 

North  Dakota  State  Agencies 

South  Dakota  State  Agencies 

Wyoming  State  Agencies 
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Nebraska  State  Agencies 
Kansas  State  Agencies 
Iowa  State  Agencies 
Missouri  State  Agencies 
Illinois  State  Agencies 
Kentucky  State  Agencies 
Tennessee  State  Agencies 
Arkansas  State  Agencies 
Mississippi  State  Agencies 
Louisiana  State  Agencies 
Missouri  Basin  Indian  Tribes 

The  governors  of  the  Missouri  River  basin  established  an  oversight  committee  to  actively 
participate  in  the  study.  This  committee  eventually  became  the  Missouri  River  Basin  Association 
and  included  the  Federal  agencies  and  Indian  Tribes.  This  association  formed  four  technical 
subcommittees  to  assist  in  the  collection  of  data,  development  of  evaluation  methodology,  and 
review  of  results.    It  also  sponsored  a  technical  review  of  interim  results  in  the  fall  of  1992. 

In  May  1993,  a  preliminary  draft  of  the  study  results  was  distributed  to  all  agencies  for 
any  final  input  prior  to  (Ustribution  for  public  review.  This  input  was  discussed  at  a  meeting  of 
all  agencies  on  September  29  and  30  and  October  1,  1993. 

Many  additional  meetings  have  been  held  throughout  the  study  at  the  request  of  states, 
tribes,  agencies,  and  interest  groups  to  discuss  study  process,  status,  and  interim  results. 


STATUS 

We  are  now  preparing  the  draft  for  public  review  in  accordance  with  the  discussions  held 
two  weeks  ago  with  the  other  agencies.  Public  review  is  scheduled  to  take  place  between 
March  and  July  of  next  year.  The  final  decision  on  how  to  operate  the  system  in  the  future  will 
be  described  in  the  Final  Environmental  Impact  Statement  that  will  be  prepared  after  a  complete 
public  review. 

Mr.  Chairman,  this  concludes  my  statement. 
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TESTIMONY 

HARK  A.  SIMONICH 

DIRECTOR  OF  THE  MONTM4A  DEPARTMENT 

OF  NATURAL  RESOURCES  AND  CONSERVATION 

BEFORE  THE  SENATE  ENVIRONMENT  AND  PUBUC  WORKS  COMMITTEE 

ONTHP 
STATUS  or  THE  MISSOURI  HfVER  MASTER  WATER  CONTROL  MANUAL  REVIEW 

OCTOBER  1 1.  1993 


Mr.  Chairman,  members  of  the  committee,  m/jiame  is  Mark  Simonich  and  I  am 
here  representing  Montana  Qovernor  Marc  Racicot.   I  am  the  Director  of  the 
Depertment  of  Natural  Resources  auid  Consersration,  the  state  executive  agency 
primarily  responsible  for  the  regulation  and  protection  of  Montana's  water  resources.   I 
feel  privileged  to  tie  able  to  appear  before  you  today,  and  I  thank  you  for  the 
Opportunity  to  present  this  testimony  to  you  on  the  State  of  Montana's  view  concerning 
the  Corps  of  Engineers'  management  of  the  Missouri  River  reservoirs. 

Even  in  the  best  of  times,  Montana  is  a  dry  state.  On  average  Montana 
receives  only  11  to  15  inches  of  rainfeUI  a  year.   Thai  compares  with  the  39  inches  of 
average  rainfall  received  a  year  in  the  Washington,  D.C.,  area.  So  you  can  see  that 
when  Montana  is  in  a  prolonged  drought  the  thin  margin  we  operate  on  is  taken  away. 
Montana  is  just  now  coming  out  of  a  drought  that  has  lasted  for  several  years. 

In  eastern  Montana  one  bright  spot  in  the  economy  has  been  the  growth  in  the 
tourism  and  recreation  industry.  Fort  Peck  Resen/oir  can  become  one  of  the  premiere 
walleye  fisheries  In  the  country.  Unfortunately,  that  growth  and  recognition  has  been 
threatened  as  a  result  of  the  Corps  of  Engineers'  management  of  the  Missouri  River 
reservoirs  during  the  drought    For  too  long  the  Corps  operated  the  Missouri  River  and 
its  system  of  dams  as  if  there  were  no  drought.  Operations  were  predicated  on 
normal  amounts  of  snow  and  rain,  but  year  after  year  the  snow  and  rain  never  came. 
Montana  continued  to  suffer  from  the  Corps'  overly  optimistic  forecasts  of  predpitation 
during  a  severe  drought. 
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Montana  and  the  other  upstream  states  gave  up  a  lot  of  valuable  land  for  dams 
on  the  Missouri  River.  The  irrigation  projects  promised  in  return  under  the  Pick-Sloan 
Plan  were  never  constructed.  The  downstream  states,  however,  benefitted 
Immediately  from  the  dams  by  having  flood  control  and  water  for  navigation  and 
municipal  water  supplies.  Those  benefits  have  lasted  to  this  day.  But  just  when 
Montana  stood  ready  to  capitalize  on  recreation  at  Ft  Peck  Reservoir,  the  Corps 
during  the  prolonged  drought  continued  to  drain  Fort  Peck.  Water  was  taken  away 
from  a  thriving  $67  million  recreation  industry  to  float  a  $14  million  industry  that 
continues  to  decline.   In  the  spring,  just  when  the  fish  needed  rising  or  steady  water 
levels  for  spawning  and  feeding,  the  water  level  dropped.  When  you  had  to  walk  over 
one  mile  from  a  boat  dock  to  find  the  edge  of  Fort  Peck  lake,  it  was  not  much 
consolation  to  hear  thai  the  barges  were  floating  in  Missouri,  especially  when  the 
same  goods  on  those  barges  coukj  be  shipped  by  truck  or  rail.     Our  only  altemeUive 
In  Montana  was  to  pray  for  rain  or  demand  the  Corps  not  release  so  much  water. 
Clearly,  the  Corps  had  some  answering  to  do  concerning  its  operations  of  the  Missouri 
River  reservoirs. 

In  light  of  these  concerns,  the  Corps'  present  effort  to  review  and  update  its 
Master  Manual  was  long  overdue.  This  review  recognizes  that  the  current  Master 
Manual  is  outdated,  and  that  new  interests,  values,  and  needs  must  be  adequately 
incorporated  into  the  Master  Manual. 

At  first.  Montana  was  optimistic  about  the  Master  Manual  review.   Montana 
participated  from  the  beginning  and  will  continue  to  participate  in  that  process. 
Montana  always  took  it  for  granted  that  the  Corps  operated  under  the  assumption  that 
fish  and  wIMIife  and  recreation,  authorized  purposes  of  the  reservoir,  were  considered 
equal  to  the  other  uses  of  the  reservoir.  So  Montana  was  very  disappointed  early  in 
the  Master  Manual  review  pnacess  to  be  presented  with  an  August  1990  Corps  of 
Engineers'  legal  opinion  that  stated  fish  and  wildlife  and  recreation  were  "secondary 
uses'.   In  short,  that  meant  the  Corps  could  choose  to  operate  the  reservoirs  so  that 
fish  and  wildlife  and  recreation  would  simply  receive  whatever  water  was  left  over  after 
satisfying  other  uses  of  the  reservoirs.  All  Montana  was  asking  for  was  fair  and  equal 
consideration.  We  know  the  Corps  had  a  difficult  Job  njnning  the  resen/oirs  with  all  of 
the  competing  demands  for  the  resource,  but  we  believed  the  Flood  Control  Act  of 
1944  required  the  Corps  to  give  equal  consideration  to  fish  and  wildlife  and  recreation 
in  the  management  of  the  system.  This  was  especially  true  for  Ft.  Peck  Reservoir 
since  federal  law  was  amended  in  1 986  to  specifically  provide  and  emphasize  that 
recreation  is  an  authorized  purpose  of  Ft  Peck  Resen/oir. 

When  Montana.  North  Dakota  and  South  Dakota  found  out  that  despite  the 
Master  Manual  review  that  was  taking  place,  fish,  wikJIife  and  recreation  were 
relegated  to  the  bottom  of  the  priortties,  we  felt  we  were  forced  Into  the  courts.  What 
good  was  the  Master  Manual  review  process  when  the  centra,  premise  was  that  we 
are  only  entitled  to  leftover  waters,  despite  legislation  to  the  contrary? 

Montana  and  the  Dakotas  therefore  In  early  1991  filed  a  lawsuit  in  U.S.  District 
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Court  in  Billings  before  Judge  Shanstrom  asking  for  fair  and  equal  consideration  of  fish 
and  wildlife  and  recreation  in  the  management  of  the  resen^oirs.  South  Dakota.  North 
Dakota  and  Montana  v.  Needham  (filed  February  4,  1991). 

During  that  litigation  our  transportation  expert  from  Iowa  State  University,  Dr. 
Phillip  Baumel,  demonstrated  that  the  downstream  states  and  the  barge  industry  had 
produced  bogus  studies  inflating  the  Importance  of  river  trar  -portation.  He  found  the 
downstream  studies'  assumptions  "unrealistic  and  naive."  White  one  study  by  the 
University  of  Missouri  warned  of  a  $120  million  impact  if  reservoir  levels  were 
Increased  and  navigation  flows  decreased,  Dr.  Baumel  found  the  small  amount  of 
grain  carried  on  the  Missouri  River  bv  barges  'can  have  littie  or  no  impact  on  railroad 
grain  rates."   Indeed,  he  has  shown  that  most  benefits  ascribed  to  the  Missouri  system 
are  actually  produced  by  the  existence  of  the  Mississippi  River  transportation  system. 

The  Corps  commissioned  a  study  by  the  Tennessee  Valley  Authority  (TVA)  of 
navigation  economics  on  the  Missouri  River,  but  refused  to  release  the  full  report  to 
the  upper  basin  states.  In  April  1992  Judge  Shanstrom.  over  the  Corps'  objections, 
ordered  tne  entire  report  turned  over  to  Montana  and  the  Dakotas  for  analysis  by  Dr. 
Baumel,  who  found  that  report  and  another  report  for  the  Corps  by  the  TVA  to  be 
insupportable  and  biased  towards  navigation. 

It  is  also  worth  noting  that  during  that  litigation  a  January  1992  report  was 
issued  by  the  General  Accounting  Office  (GAG)  reviewing  the  Corps'  management  of 
the  Missouri  River  reservoir  system  under  drought  conditions  in  1988,  1989  and  1990. 
The  GAG  report  found  the  Corps'  drought  contingency  plan  was  based  on 
assumptions  that  were  no  longer  valid,  and  that  the  plan  did  not  reflea  the  current 
economic  conditions  in  the  Missouri  River  Basin. 

Consistent  with  our  lawsuit,  the  GAG  also  found  no  appropriate  legal  basis  for 
the  Corps'  existing  operating  procedure.^  which  gave  reaeation  a  lower  operating 
priority  than  other  authorized  purposes  even  when  that  lower  priority  results  in 
decreased  system  benefits. 

As  a  result  of  that  litigation  the  Justice  Department  in  a  March  1992  letter  to  the 
upper  states  admitted  all  authorized  purposes  were  equal  and  that  congressional 
authorization  was  not  necessary  before  the  Corps  could  change  priorities  in  its 
operational  scheme.  That  was  tHJttressed  by  the  July  1992  deposition  of  John  Elmore, 
the  Corps'  highest  ranking  civilian,  who  reiterated  that  the  foregoing  statement  was 
offidal  Corps  policy,  despite  anything  to  the  contrary  stated  by  lower  Corps  officials  in 
Omaha. 

Because  the  upper  states  had  thus  already  obtained  from  the  Corps  all  they 
sought  in  their  lawsuit,  Judge  Shanstrom  dismissed  the  lawsuit  on  February  3,  1993. 

That  was  the  second  lawsuit  in  two  years  filed  by  the  upper  states  against  the 
Corps  of  Engineers.  The  other  suit  had  been  filed  in  federal  court  in  North  Dakota  in 
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1990  seeking  injunctive  relief  to  prevent  any  releases  which)  would  further  lower  levels 
at  the  Ft.  Pecic,  Ganison  and  Oahe  resen/oirs  when  it  was  feared  that  further  releases 
from  Oahe  for  navigation  during  the  drought  would  cause  inseparable  harm  to  fish 
reproduction.  South  Dakota.  North  Dakota  and  Montana  v.  Hazen  (filed  May  4, 
1990). 

In  that  suit,  although  the  district  court  found  the  Corps'  actions  to  be  art>itrary 
and  capricious  and  issued  an  injunction  'restraining  and  enjoining  the  [Corps]  from 
discharging  a  greater  volume  of  water  from  the  Oahe  Reservoir  than  that  flowing  into 
the  reservoir,  with  the  intent  that  the  existing  pool  levels  t>e  maintained,  until  the  first 
day  of  June,  1990',  it  was  set  aside  in  an  expedited  appeal  to  the  Eighth  Circuit  Court 
of  Appeals,  and  tne  enure  case  was  ultimately  dismissed  as  moot  because  the 
reproductive  season  had  already  passed.  The  court  thereby  avoided  the  issue  of 
whether  the  Corps'  actions  were  even  reviewable  and  whether  Monttuta,  North  Dakota 
and  South  Dakota  had  standing  to  sue. 

We  realize  that  it  is  easy  to  sit  back  and  criticize  the  Corps,  but  that  the  tough 
job  is  to  come  up  with  an  operational  plan  that  satisfies  or  mostly  satisfies  most  or  all 
interests.  That  is  why  we  nave  continued  to  participate  fully  in  the  Master  Manual 
Review  process.   Beyond  having  all  authorized  purposes  considered  equally,  we 
realize  the  various  interests  in  the  bzisin  need  to  try  to  work  out  their  differences  and 
from  that  give  the  Corps  guidance  on  what  would  be  considered  a  satisfactory 
operating  regimen. 

The  Corps'  Master  Manual  Review  continues  with  a  projected  completion  date 
of  1995  for  the  Final  EIS.  Montana  and  the  Dakotas  are  concerned  about  the 
navigation  bias  that  continues  to  persist  in  this  review.  I  was  in  Omaha  on  September 
30  meeting  with  the  Corps  regarding  our  comments  on  the  preliminary  draft  EIS.   Our 
transportation  expert  from  Iowa  spoke  for  almost  two  hours  regarding  our  continuing 
dissatisfaction  with  the  Corps'  navigation  economic  methodologies.   Our  point  is  that 
the  economic  importance  of  navigation  is  being  overstated  at  the  same  time  other 
Corps'  studies  understate  the  value  of  recreation.  At  this  point  the  Corps  has  us 
coming  and  going.  We  continue  to  point  out  that  if  the  data  going  into  the  review  is 
flawed,  what  confidence  can  we  have  in  the  final  operational  scheme  based  upon  that 
analysis? 

Although  heavy  rains  the  past  season  are  helping  refill  the  Ft.  Peck,  Garrison 
and  Oahe  reservoirs,  we  must  still  prepare  for  future  droughts.  Montana  certainly 
doesn't  expect  to  keep  all  of  the  Missouri  River  for  itself,  but  it  does  expect  equal 
treatment  from  the  Corps  of  Engineers  when  that  river  and  its  reservoirs  are  regulated, 
especially  during  a  severe  drought.  We  hope  the  Corps  will  ultimately  correct  its 
methodotogles  so  that  fish  and  wildlife  and  recreation  are  given  equal  consideration 
when  a  new  Master  Manual  is  formulated.  That  is  really  all  we  ask.  And  because  that 
is  all  we  ask,  and  because  we  feel  what  we  ask  is  reasonable  judged  by  any  standzud, 
that  is  why  we  do  not  feel  unwarranted  in  using  the  court  system  when  necessary  to 
protect  such  a  vital  interest. 
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Let  me  conclude  by  saying  that  Montana  appreciates  the  attention  this 
committee  Is  giving  to  one  of  Montana's,  the  regions,  and  the  nation's  most  precious 
resources. 

Thank  you  Mr.  Chairman  and  memt)ers  of  the  Committee  for  ailowirig  me  to 
testify  before  you  on  this  matter  of  great  importance  . )  the  citizens  of  Montar.o. 


[Note:  Attachments  to  this  statement  have  been  retained  in  committee  files.] 
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David  A.  Spryncsynatylc 
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Public  Works 
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,  Montana 


October  11,  1993 
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Mr.  Chairman  and  Hambers  of  the  Committee.  My  name  Is  David 
Sprynctynatyk  and  I  serve  as  the  State  Engineer  for  the  State  of 
North  Dakota  and  as  Secretary  to  the  State  Water  Commisaion. 

First  of  all,  thank  you  Senator  Baucus  and  Senator  Conrad  for 
taking  time  to  listen  to  our  concerns  on  how  the  Army  Corps  of 
Engineers  operates  the  Missouri  River.  My  testimony  will  focus 
primarily  on  the  Missouri  River  Master  Water  Control  Manual  and  its 
review . 

Record  high  precipitation  and  runoff  this  summer  have  ended 
much  of  the  severe  drought  that  has  plagued  the  Missouri  River 
basin  for  the  past  six  years,  but  the  effects  of  the  drought 
linger.  Unfortunately,  the  upper  basin  states  have  incurred  a 
disproportionate  share  of  the  adverse  impacts  generated  by 
lingering  drought  conditions.  Especially  hard  hit  are  the  three 
largest  reservoirs:   Fort  Peck,  Garrison,  and  Oahe. 

Because  of  the  low  reservoir  levels  maintained  during  the 
drought,  the  upper  basin  states  experienced  substantial  losses  of 
water  for  authorized  uses  such  as  water  supply,  agricultiire , 
recreation,  hydropower  generation,  and  fish  and  wildlife.  Below 
normal  rainfall  and  snowfall  were  mostly  responsible  for  the 
adverse  impacts,  but  the  Corps'  reservoir  management  decisions, 
which  are  based  on  the  Missouri  River  Master  Hater  Control  Manual, 
had  severe  consequences . 

The  Master  Water  Control  Manual,  better  known  as  the  Master 
Manual,  provides  the  general  guidelines  the  Corps  follows  in  its 
development  of  the  Annual  Operating  Plan.  It  is  apparent  that 
rules  included  in  the  Master  Manual  are  inappropriate  during  a 
drought.  Until  recently,  however,  it  was  "business  as  usual"  for 
the  Corps.  The  outdated  Master  Manual,  last  reviewed  in  1979,  was 
used  by  the  Corps  as  the  basis  for  operating  the  system  during 
drought  just  as  it  had  been  in  normal  years. 

In  response  to  concerns  raised  over  the  dreunatic  reduction  in 
main  stem  reservoir  water  levels ,  the  Corps '  Missouri  River 
Division  in  OmeJia  began  the  comprehensive  update  of  its  Master 
Manual  in  November  of  1989.  The  purpose  of  the  review  was  to 
determine  if  the  current  water  control  plan  identified  in  the 
Master  Manual  appropriately  met  the  contemporary  needs  of  the 
basin. 

The  original  water  control  plan  was  selected  because  its  use 
would  ensure  that  the  system  would  not  be  drawn  down  below  the 
permanent  pool  levels  during  another  drought  similar  to  the  one 
experienced  in  the  1930 's.  To  put  the  potential  drawdown  in 
perspective,  it  is  important  to  understand  that  ixnder  provisions  of 
an  unrevised  manual,  each  of  the  big  three  reservoirs  could  be 
drawn  down,  on  average,  70  feet  from  normal  operating  levels. 
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Basically,  the  Master  Manual  Is  the  saxne  document  that  was  In 
place  in  1960,  although  the  contemporary  uses  of  the  river  and  the 
reservoirs  have  changed  dramatically.  In  the  face  of  these 
changes,  which  include  conflicting  objectives,  interests,  and 
varying  hydrologic  conditions,  the  need  for  an  updated  Master 
Manual  became  an  urgent  concern. 

The  Master  Manual  review  consisted  of  a  two-phase  study. 
Phase  I  was  a  limited  effort  initiated  in  Movember  of  1989  and 
completed  in  May  1990.  Phase  I  focused  on  the  economic  evaluation 
of  a  number  of  alternative  operational  changes  to  the  plan.  Three 
operational  changes  were  evaluated:  1)  increases  in  the  permanent 
pool  storage,  2)  changes  in  the  navigation  season  length,  and  3) 
maintenance  of  various  minimum  flow  ranges  when  navigation  was  not 
occurring  on  the  river.  Phase  I  provided  the  impetus  fluid 
justification  for  proceeding  with  a  more  detailed  review  in  Phase 
IZ.  Phase  I  supported  the  upstream  states'  belief  that  a  revised 
Master  Manual  could  provide  greater  economic  and  environmental 
benefits  than  the  present  Master  Manual. 

Phase  II  was  initiated  in  July  1990  and  was  to  be  completed  by 
Decembcz  1991.  As  of  today,  the  Missouri  River  Basin  states  are 
anxiously  waiting  for  Phase  II  final  results.  Repeated 
postponements  mean  that  the  earliest  the  Phase  II  review  will  be 
complete  is  1995.  Phase  II  identifies  in  more  detail  the 
hydrologic,  economic,  social,  and  environmental  impacts  of  307 
alternatives.  Phase  II  will  determine  the  national  economic 
development  benefits  and  costs,  and  will  provide  estimates  of 
regional  economic  gains  and  losses.  Phase  II  will  also  include  all 
environmental  studies  and  coordination  required  by  the  National 
Environmental  Policy  Act  and  other  environmental  laws,  including 
the  preparation  of  an  environmental  impact  statement  (EIS) .  It 
appears  that  the  draft  EIS  for  the  Master  Manual  will  be  circulated 
for  public  comment  in  March  1994. 

After  3-1/2  years  of  work,  the  Corps  has  released  an  8  volume, 
5000  page.  Preliminary  Draft  Environmental  Impact  Statement  (PDEIS) 
for  the  Master  Manual.  The  Corps  has  received  more  than  500 
comments  from  federal  agencies,  the  states,  and  the  Indian  tribes 
on  the  PDEIS.  The  following  are  several  of  our  most  important 
concerns  that  must  be  addressed  before  public  release. 

1.  We  urge  the  Corps  to  identify  a  preferred  alternative  in 
the  Draft  EIS  document.  It  is  important  for  the  Corps  to 
commit  to  choosing  a  preferred  alternative  in  their 
release  of  the  draft  EIS  to  the  public.  This  provides 
the  public  knowledge  of  which  alternative  the  Corps 
believes  provides  direction  for  and  reflects  the  current 
needs  to  the  entire  Missouri  River  Basin. 
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2.  In  an  effort  to  nova  toward  balancing  the  benefits,  we 
have  taken  the  position  that  the  preferred  alternative 
will  need  to  provide  a  permanent  pool  level  of  no  less 
than  44  million  acre-feet.  In  other  words,  the  preferred 
alternative  be  selected  from  the  "B"  series  in  the  PDEIS. 

3.  Study  conclusions  are  biased  because  they  are  compared  to 
the  existing  water  control  plan.  The  water  control  plan 
is  heavily  weighted  towards  navigation  and  its  tremendous 
water  demands;  therefore,  any  modification  to  higher 
permanent  levels  would  obviously  impact  navigation. 
Instead,  the  Corps  needs  to  give  equal  consideration  to 
all  uses  by  maximizing  the  benefits,  and  then  determining 
the  best  mix  of  optimized  benefits . 

4.  Navigation  on  the  Mississippi  River  is  not  an  authorised 
purpose  of  the  Missouri  River  system,  but  we  are  pleased 
to  note  the  results  show  that  Missouri  River  operations 
do  not  impact  Mississippi  River  navigation.  Navigation 
on  the  Mississippi  was  curtailed  only  once  in  the  fall  of 
1939  during  the  9 3 -year  period  of  study. 

5«  The  PDEIS  is  flawed  and  we  feel  that  the  Corps  must 
modify  its  analysis.  Also,  we  feel  the  Corps  can 
expeditiously  make  the  necessary  changes  to  improve  the 
PDEIS  eoid  more  equally  distribute  the  contemporary 
benefits . 

In  the  Master  Manual  review  process,  the  environmental 
concerns  may  likely  dictate  a  preferred  alternative.  We  believe  it 
is  apparent  that  virtually  any  change  from  the  current  Water 
Control  Plan  (baseline)  would  benefit  the  overall  environmental 
community. 

It  is  also  apparent  that  the  Corps  will  have  to  meet  legal 
environmental  considerations  throughout  the  Missouri  River  Basin 
such  as  the  Endangered  Species  Act  and  water  quality  standards;  and 
should  maximize  the  output  of  the  natural  resource  categories.  A 
primary  concezm  is  the  troubled  status  of  the  coldwater  fisheiry 
caused  by  the  low  lake  levels.  Steps  must  be  taken  to  enhance 
reservoir  coldwater  hzibitat  by  obtaining  higher  lake  elevations. 

The  North  Dakota  State  Department  of  Health  and  Consolidated 
Laboratories  is  concerned  that  any  proposed  operating  plan  be  In 
compliance  with  the  North  Dakota  Water  Quality  Standards  and  the 
Federal  Clean  Water  Act.  Information  obtained  from  the  department 
indicates  that  if  the  level  of  Lake  Sakakawea  is  lowered  below  1830 
msl  during  the  summer  stratification  period  of  June  through  August, 
state  standards  could  be  violated.  Dissolved  oxygen  levels  of  less 
than  the  state  standard  of  5.0  mg/1  have  been  detected. 
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The  last  point  I  would  like  to  make  is  that  th«  praliminary 
results  show  that  it  is  possible  to  regulate  the  main  stem 
reservoirs  in  such  a  manner  to  have  significantly  higher  lake 
levels  while  still  meeting  all  downstreeun  water  requirements.  In 
fact,  higher  reservoir  levels  actually  provide  additional  security 
for  both  upstream  and  downstream  water  users  during  periods  of 
extreme  drought. 

In  closing,  we  are  asking  for  fairness  and  e<2uity  and  •  111 
insist  that  the  Corps  modify  its  analysis.  We  feel  the  Corps  can 
expeditiously  make  the  necessary  changes  to  improve  the  PDEIS  and 
more  equally  distribute  the  contemporary  benefits. 
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NORTH  DAKOTA 

STATE  DEPARTMENT  OF  HEALTH 

AND  CONSOLIDATED  LABORATORIES 

ENVIRONMENTAL  HEALTH  SECTION 


May  21,   1993 


1 200  Missouri  Avenue 

P  O  Box  5520 

Bismarck,  North  Dakota  58502-5520 

Fax  »701-221-5200 


Colonel  John  Schaufelberger 
Missouri  River  Division  Engineer 
U.S.  Army  Corps  of  Engineers 
Box  103,  Downtown  Station 
Omaha.  NE  68101 

Dear  Colonel  Schaufelberger: 

The  North  Dakota  Department  of  Health  and  Consolidated  Laboratories  is  the  agency 
in  North  Dakota  responsible  for  the  development  and  implementation  of  state  water 
quality  standards.  The  Department  has  developed  state  water  quality  standards 
which  have  been  approved  by  EPA  Region  VIII. 

The  Department  conducts  water  quality  monitoring  to  determine  compliance  with  the 
water  quality  standards  and  to  identify  potential  problems  that  may  impact  water 
quality.  As  part  of  that  effort,  the  Department  conducted  extensive  water 
quality  monitoring  on  Lake  Sakakawea  during  1992.  The  results  of  the  monitoring 
indicate  that  the  lake  experiences  thermal  stratification  that  begins  in  early 
June  and  gets  stronger  and  deeper  through  July  and  August  exhibiting  the 
strongest  stratification  in  mid-August.  Fall  overturn  occurred  in  early 
September,  and  by  September  11,  1992  the  lake  was  completely  mixed  at  all  sites 
monitored. 

At  the  site  nearest  the  face  of  the  dam,  dissolved  oxygen  concentrations  were  at 
or  near  saturation  through  June  and  early  July.  Beginning  in  mid-July 
hypolimnetic  dissolved  oxygen  began  declining.  Concentrations  reached  their 
lowest  level  of  6  mg/L  near  the  bottom  on  August  24  and  September  1. 

A  similar  pattern  was  observed  at  the  other  sites  with  hypolimnetic  dissolved 
oxygen  concentrations  declining  through  July  and  August.  However,  at  each 
consecutive  upstream  site  hypolimnetic  dissolved  oxygen  declined  reaching  its 
lowest  level  of  less  than  4  mg/L  near  Independence  Point.  Our  state  water 
quality  standard  is  5.0  mg/L  for  dissolved  oxygen. 

The  Department  is  concerned  with  these  low  levels  of  dissolved  oxygen  in  the 
hypolimnion  and  the  aerial  extent  and  lack  of  depth  of  the  hypolimnion  in  recent 
years.  Our  data  indicated  that  in  mid-August  the  thermocline  was  observed  at  28- 
30  meters  over  43  meters  near  the  face  of  the  dam,  at  28-30  meters  over  35-38 
meters  in  the  middle  of  the  lake  and  at  20-22  meters  over  26-28  meters  near 
Independence  Point.  During  this  same  time  period,  water  temperatures  in  the 
hypolimnion  ranged  from  12  -  17.5°C. 


Enviror\menlal  Health  Section  Environrriental  Municipal  Waste  Water 

and  Enlorcement  Engineering  Faalites  Management  Quality 

701-221-5150  701-2215188  701-221-5210  701-221-5166  701-221-5210 
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Colonel  Schaufelberger 


May  21,  1993 


The  Department  believes  the  cold  water  fishery  in  Lake  Sakakawea  avoided  any 
significant  impact  in  1992  because  of  the  cool  summer  temperatures.  If  normal 
or  above  normal  summer  temperatures  occur  this  year,  there  exists  a  potential  for 
a  die-off  of  the  cold  water  species  of  fish,  which  includes  rainbow  smelt, 
rainbow  and  brown  trout  and  Chinook  salmon.  This  results  from  the  reduced  size 
of  the  hypolimnion  which  is  directly  related  to  summer  temperatures  and  volume 
of  the  reservoir.  The  hypolimnion  provides  the  preferred  temperature  for  cold 
water  species,  and  thus,  is  the  primary  habitat  for  the  smelt,  trout  and  salmon. 

This  Department  requests  that  the  Corps  of  Engineers  maintain  the  level  of  Lake 
Sakakawea  at  a  level  of  1,830  ft  msl  or  higher  to  reduce  the  possibility  of 
violating  our  state  water  quality  standards  or  causing  a  fish  kill. 

This  Department  has  just  received  a  copy  of  the  preliminary  draft  Environmental 
Impact  Statement  for  the  Missouri  River  Master  Water  Control  Manual.  Further 
comments  will  be  provided  on  the  draft  statement  after  our  review  is  completed. 

If  you  need  any  additional  information,  please  feel  free  to  contact  this 
Department. 


Francis  J.  Schwindt,  Chief 
Environmental  Health  Section 


FJSrcc 

cc:   Governor  Schafer 

Colonel  Stewart  Bornhoft 
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JUN  1  8  1993 
Reservoir  Control  Center 


Mr.  Francis  J.  Schwindt,  Chief 
Environmental  Health  Section 
North  Dakota  State  Department  of 

Health  and  Consolidated  Laboratories 
P.O.  Box  5520 
Bismarck,  North  Dakota   58502-5520 

Dear  Mr.  Schwindt: 

Thank  you  for  your  May  21  letter  concerning  your  request  that 
we  maintain  Lake  Sakakawea  at  or  above  elevation  18  3  0  feet  mean 
sea  level  (msl) .   As  you  are  aware,  Dave  Sprynczynatyk,  State 
Engineer,  coordinated  with  your  Department,  with  the  Game  and  Fish 
Department,  and  with  river  users  before  recommending  that  we 
reduce  the  release  from  Garrison  Dam  to  16,000  cubic  feet  per 
second  (cfs)  from  the  17,500  cfs  release  that  was  planned. 

The  17,500  cfs  release  would  have  been  a  near  record  summer 
low.   Lower  summer  releases  have  been  made  only  during  downstream 
flooding  events. 

I  understand  your  desire  to  maintain  Lake  Sakakawea  above 
elevation  1830  due  to  the  effects  of  elevation  on  water  quality. 
The  current  pool  is  at  elevation  1825.9  which  continues  to  rise 
due  to  the  ongoing  mountain  snowmelt  and  some  recent  badly  needed 
rain.   The  reservoir  dropped  to  a  low  of  1817  this  winter  and  the 
minimum  level  during  this  7-year  drought  was  1815  feet  msl  in  May 
1991.   The  minimum  operating  level  at  Lake  Sakakawea  is  1775  which 
could  be  reached  if  we  were  to  experience  a  drought  as  severe  as 
the  12-year  drought  of  the  1930 's. 

Water  quality  in  all  the  main  stem  lakes  is  always  a  concern. 
The  low  dissolved  oxygen  (DO)  levels  in  the  upper  reach  of  the 
Lake  Sakakawea  hypolimnion  were  also  observed  by  the  Omaha 
District  in  a  1980-1981  study  of  hypolimnetic  oxygen  depletion. 
This  study  showed  that  the  rate  of  oxygen  depletion  increases  in 
the  upstream  reservoir  direction,  and  that  the  depletion  was  in 
part  a  function  of  hypolimnetic  volume.   Additional  information 
regarding  the  1980-1981  hypolimnetic  oxygen  depletion  study  may  be 
obtained  from  Dr.  John  Andersen  (402)  221-4622. 
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The  low  DO  levels  observed  as'p"art  of  Ithej  ondoing  water 
quality  monitoring  are  not  uncDtifitaon-^occurifenoes  on  Lake  Sakakawea. 
The  observed  values  were  measured 'Iniiffiiose  prjoxiifity  to  the 
sediment-water  interface  wherel  5*>w_J>0^valAiesJare  | often  the  norm 
rather  than  the  exception.   Further,  the  upp5r~Hnd  of  the 
hypolimnion  was  located  in  the  vicinity  of  Independence  Point,  an 
area  where  the  hypolimnetic  volume  is  small.   Hypolimnetic  oxygen 
depletion  is  a  function  of  volume,  with  the  DO  in  the  small 
volumes  at  the  upper  end  of  the  hypolimnion  being  depleted 
quickly.   Available  1992-1993  data  from  the  ongoing  North  Dakota, 
Corps  of  Engineers,  USGS,  and  Affiliated  Tribes  Coordinated  Water 
Quality  Monitoring  Effort,  cited  in  your  letter,  indicate  that  the 
hypolimnion  was  approximately  1.2  meters  thick  in  the  Independence 
Point  area  during  August  1992.   Such  a  small  volume  would  be 
quickly  depleted  of  oxygen.   The  area  which  may  experience  hypo- 
limnetic oxygen  depletion  will  shift  up  and  down  the  reservoir  in 
response  to  pool  elevation  changes,  as  the  location  of  the  "small 
volume  hypolimnion"  shifts.   In  summary,  we  believe  the  observed 
oxygen  depletion  levels  can  occur  during  any  given  year  irrespec- 
tive of  reservoir  levels. 

I  hope  this  addresses  your  concerns.   Even  though  we  are 
unable  to  quickly  return  the  lake  to  elevation  1830,  the  recent 
reduction  in  discharge  will  result  in  an  additional  1.2  feet  of 
water  by  the  end  of  August.   Although  this  is  not  a  major 
improvement,  it  is  a  step  in  the  right  direction.   Current  weather 
patterns  are  encouraging.   Maybe  we  will  see  an  end  to  the  drought 
and  the  lakes  and  rivers  can  return  to  more  normal  levels.   We 
would  all  welcome  that  change. 

If  you  have  further  questions,  feel  free  to  contact  me  or 
Duane  Sveum,  Chief  of  the  Reservoir  Control  Center.   His  telephone 
number  is  (402)  221-7347. 


Sincerely, 
ySf  John  E.  Schaufelberger 


John  E.  Schaufelberger 
Colonel,  Corps  of  Engineers 
Division  Engineer 


Copy  Furnished: 
yDave  Sprynczynatyk,  State  Engineer,  ND 
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NOFTTH  DAKOTA 

STATE  DEPARTMENT  OF  HEALTH 

AlSfD  CONSOLIDATED  LABORATORIES 


ENVIRONMENTAL  HEALTH  SECTION 


1200  Missouri  Avenue 

October  11     1993  po  Box  5520 

'  Bismarck.  North  Dakota  58502-5520 

Fax  #701-221-5200 

Honorable  Max  Baucus 
Senate  Environment  and 
Public  Works  Committee 
511  Hart  Office  Bldg. 
Washington,  DC  20510 

Dear  Senator  Baucus: 

We  are  unable  to  attend  the  oversight  hearing  on  the  Missouri  River  Master 
Control  Manual  in  Glendive,  Montana,  on  October  11,  1993.  However,  the  state 
of  North  Dakota  will  provide  comments  at  the  hearing,  and  have  had  input  to 
that  testimony. 

We  are  the  water  quality  regulatory  agency  for  the  state  of  North  Dakota  and 
therefore  have  the  responsibility  of  ensuring  federal  actions  are  in  compli- 
ance with  state  water  quality  standards  and  pertinent  sections  of  the  Clean 
Water  Act. 

I  would  like  to  take  this  opportunity  to  provide  specific  comments  to  the 
official  record  which  focuses  on  a  few  very  important  issues  among  the  myriad 
of  water  quality  issues  surrounding  the  Master  Water  Control  Manual. 

A  major  request  of  ours  is  that  the  revised  Master  Manual  stipulate  a  minimum 
elevation  for  Lake  Sakakawea  of  1830  msl  from  June  through  August.  This  is  a 
critical  period  when  the  lake  is  thermally  stratified.  We  must  ensure  that 
sufficient  volume  in  the  hypolimnion  is  available  for  the  cold  water  fishery 
assemblage  of  smelt,  salmon,  and  trout.  Dissolved  oxygen  concentrations  of 
less  than  5  mg/1 ,  and  temperatures  near  the  upper  threshold  for  salmonoid 
survival,  have  been  observed  when  the  lake  has  been  below  1830  msl  during  the 
summer  period.  This  Department  conducts  water  quality  monitoring  efforts  on 
Lake  Sakakawea,  and  during  1992,  low  dissolved  oxygen  levels  below  our  state 
standard  were  observed  at  Independence  Point.  At  a  monitoring  site  nearest 
the  face  of  dam,  dissolved  oxygen  concentrations  were  at  or  near  saturation 
through  June  and  early  July.  Beginning  in  mid  July,  hypolimnetic  dissolved 
oxygen  began  declining.  A  similar  pattern  was  observed  at  other  sites,  with 
the  hypolimnetic  dissolved  oxygen  concentrations  declining  through  July  and 
August.  However,  at  each  consecutive  upstream  site,  hypolimnetic  dissolved 
oxygen  declined,  reaching  its  lowest  level  of  less  than  4  mg/1  near  Indepen- 
dence Point.  Our  Department  is  concerned  that  these  low  levels  of  dissolved 
oxygen  in  the  hypolimnion,  as  well  as  the  aerial  extent  and  lack  of  depth  of 
the  hypolimnion  in  recent  years,  could  have  resulted  in  fish  mortality.  This 
Department  believes  the  cold  water  fishery  in  Lake  Sakakawea  avoided  any 
significant  impact  in  1992  because  of  the  cool  summer  temperatures.  Signifi- 
cant improvements  in  dissolved  oxygen  concentrations  were  observed  this  past 


Envlronmerttal  Health  Section  Environmental  Municipal  Vl/aste  Water 

and  Enlorcement  Engineering  Facilities  Management  Quality 
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summer.  These  empirical  data  confirm  that  lake  levels  greater  than  1830  msl 
are  necessary  to  be  in  compliance  with  state  water  quality  standards  and 
protection  of  aquatic  biota. 

Lake  Sakakawea  and  the  Missouri  River  system  is  also  a  major  source  for 
municipal  water  supply,  and  indications  are  that  the  demand  for  this  source  of 
water  will  increase  dramatically  in  the  future.  It  is  imperative  that  the 
best  possible  raw  source  for  potable  water  be  maintained  or  improved.  It  is 
our  belief,  subject  to  confirmation  with  continued  monitoring,  that  lake 
elevations  above  1830  msl  will  result  in  lower  concentrations  of  heavy  metals 
resulting  in  an  enhanced  probability  of  meeting  human  health  criteria  delin- 
eated in  the  state  water  quality  standards. 

Thank  you  again  for  this  opportunity  to  provide  testimony,  and  we  urge  your 
serious  consideration  of  the  contemporary  water  quality  issues  of  the  upper 
basin  states,  and  that  compliance  with  existing  Clean  Water  Act  criteria 
should  play  an  overriding  role  in  the  revision  process.  Should  you  have  any 
questions,  please  contact  me  at  (701)  221-5215. 


Sincerely, 


Dennis  R.  Fewless 

Director 

Division  of  Water  Quality 

MS/raa 

cc:  Senator  Kent  Conrad 
Senator  Byron  Dorgan 
Representative  Earl  Pomeroy 
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Prepared  Statement  by 

Robert  E.  Roberts,  Secretary 
South  Dakota  Department  of  Environment 
and  Natural  Resources 


to 


The  Committee  on  Environment  and  Public  Works 
United  States  Senate 

The  Honorable  Max  Baucus 

United  States  Senator,  Montana 

Chairman 


October  11,  1993 
The  Holiday  Lodge 
Glendive,  Montana 


The  Department  of  Environment  and  Natural  Resources 
Protecting  South  Dakota's  Tomorrow  ...  Today 
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Mr  Chairman  and  members  of  the  committee:  my  name  is  Robbie  Roberts,  and  I 
am  the  Secretary  of  the  South  Dakota  Department  of  Environment  and  Natural 
Resources.  I  want  to  thank  you  for  the  opportunity  to  testify  regarding  the  management 
of  the  Missouri  River. 

While  outlining  the  history  of  the  current  management  system,  I  want  to  make 
four  arguments  for  you.  First,  management  of  the  river  has  not  been  consistent  with  the 
intention  of  Pick-Sloan.   Second,  management  of  the  river  has  not  complied  with  the 
O'Mahoney  -  Milliken  Amendment.  Third,  current  management  of  the  river  does  not 
make  economic  sense.  And  fourth,  current  management  of  the  river  does  not  make 
environmental  sense. 

My  first  job  today  is  to  briefly  summarize  the  history  of  the  management  of  the 
river.  The  first  claims  on  the  waters  of  the  Missouri  River  were  for  navigation.   In  1832, 
a  federal  program  to  remove  snags  from  the  Missouri  River  was  commenced.   In  1935, 
Congress  approved  the  Fort  Peck  Dam  in  Montana.  Fort  Peck  was  constructed  to 
provide  20,000  cubic  feet  of  water  per  second  for  navigation  for  a  channel  six  feet  deep 
and  200  feet  wide  from  Sioux  City  to  Kansas  City.   Claims  on  the  Missouri  River  by 
navigation  interests  crystallized  again  in  1944  in  HR  3961  -  The  Rivers  and  harbors  Bill. 
That  bill  called  for  a  navigation  channel  nine  feet  deep  and  300  feet  wide  on  the 
Missouri  River  below  Sioux  City.  Upstream  congressmen  saw  this  proposal  as  a  real 
threat  to  any  water  development  for  consumptive  purposes. 

At  the  same  time  the  Rivers  and  Harbors  Bill  was  being  considered,  the  Flood 
Control  Bill  of  1944  was  being  considered.  The  overriding  purpose  of  this  bill  was  to 
control  flooding  and  to  deal  with  the  navigation  threat.   Serious  flooding  had  occurred 
on  the  Missouri  River  since  settlement.   Other  motives  behind  the  Act  were  a  means  of 
creating  jobs  for  returning  World  War  n  soldiers  and  upstream  irrigation  development. 
These  conflicting  objectives  were  embodied  in  two  rival  plans,  the  Pick  Plan,  developed 
by  the  Corps  of  Engineers,  and  the  Sloan  Plan,  developed  by  the  Bureau  of  Reclamation. 
Rather  than  compromise,  the  two  approaches  were  simply  combined  -  a  shotgim 
wedding,  if  you  will  -  taking  five  new  main  stem  dams,  plus  the  existing  Fort  Peck  Dam, 
from  the  Pick  Plan  -  and  the  vast  federally  financed  upstream  irrigation  projects  from  the 
Sloan  Plan.  Pick-Sloan  provided  multiple  uses  of  water  including  flood  control, 
irrigation,  navigation,  hydro-electric  power  and  other  uses. 

Mr  Chairman,  only  3%  of  the  irrigation  projects  promised  by  Pick-Sloan  were 
ever  completed  in  my  state.  We  did  benefit  fi'om  the  flood  control  and,  to  some  degree, 
fi-om  cheap  rates  for  electricity.  But  the  economic  development  for  which  we  traded 
520,000  acres  of  farm  land  -  mostly  prime,  river  bottom  farm  land  -  did  not  materialize. 

I  conclude,  Mr  Chairman,  that  management  of  the  river  has  not  been  consistent 
with  the  intention  of  Pick-Sloan. 
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Second,  management  of  the  river  has  not  complied  with  the  requirements  of  the 
O'Mahoney-Milliken  Amendment. 

The  Rivers  and  Harbors  Bill  which  was  pending  in  the  1940's  was  intended  to 
created  a  channel  nine  feet  deep  and  300  feet  wide  below  Sioux  City  for  navigation 
purposes.  Some  experts  had  said  that  such  a  chaimel  would  use  all  the  available 
Missouri  River  water  for  navigation  leaving  no  water  for  the  vast  irrigation  projects. 

The  challenge  of  the  Rivers  and  Harbors  Bill  was  ultimately  dealt  with  by  the 
O'Mahoney-Milliken  amendment  which  was  added  not  only  to  the  Flood  Control  Act  of 
1944  but  also  to  the  River  and  Harbors  Act  as  adopted  in  1945.  The  amendment 
provided  that  water  captured  by  the  reservoirs  could  be  used  for  navigation  only  if  it  did 
not  conflict  with  uses  of  water  for  "domestic,  municipal,  stockwater,  irrigation,  mining  or 
industrial  purposes."  In  other  words,  the  amendment  provided  that  upstream 
consimiptive  uses  were  absolutely  protected  against  navigation  interests.   As  things  have 
developed,  however,  upstream  consumptive  uses  have  not  been  as  important  as  the 
emerging  upstream  nonconsumptive  uses  such  as  the  use  of  water  for  fish  and  wildlife 
and  recreation. 

It  was  pointed  out  during  the  debates  of  the  Flood  Control  Act  of  1944  that 
reservoir  evaporation  was  a  consumptive  use  when  storing  water  for  the  production  of 
electric  power  and  for  use  in  irrigation.  So  one  can  surmise  that  evaporation  losses 
caused  by  storing  water  for  fish  and  wildlife  are  a  consumptive  use.  The  general 
consensus,  during  the  debates,  was  that  the  O'Mahoney-Mlliken  amendment 
subordinated  navigation  to  other  uses. 

Thus,  Mr  Chairman,  my  second  conclusion  is  clear:  management  of  the  river  has 
not  complied  with  the  requirements  of  the  O'Mahoney-Milliken  Amendment. 

Third,  Mr  Chairman,  current  management  of  the  Missouri  River  system  does  not 
make  economic  sense.  Historically,  the  downstream  states  have  argued  the  importance 
of  the  navigation  industry  within  their  states.  But  the  relative  value  of  those  navigation 
interests  has  been  made  clear  in  the  January  1992  report  by  the  GAO  entitled.  Water 
Resources,  Corps'  Management  of  Ongoing  Drought  in  the  Missouri  River  BasiiL  Here 
is  GAO's  conclusion  about  the  relative  importance  of  navigation  versus  other  interests: 

Some  assumptions  made  in  1944  are  no  longer  valid.  For 
example,  the  Corps  estimated  that  12  million  tons  of  goods 
would  be  commercially  transported  on  the  river  annually. 
The  commercial  transportation  of  goods  peaked  in  1977  at 
only  28  percent  of  this  amount,  or  about  33  million  tons; 
and,  as  of  1988,  had  declined  further  to  22  million  tons.  ...  In 
addition,  other  impacts  were  not  anticipated,  such  as  the 
impact  of  recreation  on  the  reservoirs  in  terms  of  the 
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revenues  recreation  industries  could  provide  for  North 
Dakota,  South  Dakota  and  Montana.  Added  together,  ...  the 
reservoirs  supported  spending  of  about  $65  million  by  visitors 
in  1988.  This  compares  to  estimated  1988  gross  revenues  for 
barge  companies  of  about  $17  million,   (p.  29-30) 

Two  weeks  ago  in  Omaha,  Colonel  Schaufelberger,  who  is  here  to  testify  today, 
briefed  some  of  the  options  that  the  Corps  is  considering  as  it  develops  a  new  Master 
Manual.  The  maximum  economic  value  being  used  by  the  Corps  for  navigation  is  $17 
million;  the  maximum  economic  value  for  recreation,  counting  only  direct  spending,  is 
$50  milUon.  In  other  words,  without  using  an  economic  multiplier  to  measure  the  total 
value  of  the  recreation  industry,  it  is  already  about  300%  of  the  barge  industry. 

Now,  let  me  make  this  very  clear,  the  Corps  is  not  predicting  those  amounts  for 
each  industry;  they  have  simply  adopted,  for  planning  purposes,  the  figures  that  exist.  In 
other  words,  this  is  so  clear  an  economic  disparity  that  it  isn't  even  controversial 
anymore. 

As  the  economic  arguments  have  grown  more  sophisticated,  my  friends  in  the 
downstream  states  have  stopped  talking  about  the  total  value  of  the  navigation  industry, 
and  have  started  talking  about  "water  induced  transportation  rates."  I  am  not  an 
economist,  but  I  understand  that  phrase  to  mean  that  the  very  existence  of  the  barge 
industry  serves  to  keep  down  prices,  primarily  rail  rates.  And  yet,  as  one  witness  in 
Omaha  made  clear,  the  amount  of  grain  moved  on  the  Missouri  River  in  a  recent  year 
was  equal  to  the  total  production  of  an  average  two  coimties  in  the  Midwest 

As  the  economic  arguments  have  grown  weaker,  Mr  Chairman,  the  political 
arguments  have  grown  stronger.  The  latest  approach  of  the  downstream  states  is  to 
begin  to  argue  that  the  real  reason  for  managing  the  Missouri  River  and  placing  their 
interests  first  is  the  impact  that  the  Missouri  River  has  on  the  Mississippi  River.  But,  Mr 
Chairman,  navigation  on  the  Mississippi  River  is  not  an  authorized  project  purpose  of 
the  Missouri  River  system. 

From  my  state,  this  growing  interest  in  impacts  on  the  Mississippi  River  looks  like 
a  political  attempt  to  expand  the  discussion  to  an  area  where  the  arguments  are  weak, 
but  votes  in  Congress  might  be  plentiful. 

I  conclude,  Mr  Chairman,  that  current  management  of  the  river  does  not  make 
economic  sense. 

Finally,  Mr  Chairman,  current  management  of  the  river  does  not  make 
environmental  sense.  The  system  has  been  operated  with  environmental  benefits 
considered  as  a  secondary  purpose  at  best.  For  instance,  the  current  operating  plan  has 
contributed  to  the  loss  of  endangered  spedes  habitat  and  will  not  achieve  the  goal  of 
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least  tern  and  piping  plover  restoration.  The  Corps  of  Engineers  must  develop  a 
management  plan  that  will  put  all  authorized  purposes  on  an  equal  basis.  Such  a  change 
could  help  the  economic  return  from  the  system  as  well  in  areas  such  as  improving 
management  practices  that  relate  to  the  reservoir  fishery. 

Environmental  issues  will  be  the  driving  force  in  the  future  management  of  water 
resource  projects.  The  United  States  Congress  has  demonstrated  this  by  passage  of 
Public  Law  102-575,  Reclamation  Projects  Authorization  and  Adjustment  Act  of  1992. 
This  Act  establishes  fish,  wildlife,  and  recreation  requirements  for  the  Central  Utah 
Project  and  the  Central  Valley  Projert  in  CaUfomia. 

I  conclude,  Mr  Chairman,  that  current  management  of  the  river  does  not  make 
environmental  sense. 

In  conclusion,  Mr  Chairman,  the  economic  development  benefits  promised  the 
upper  basin  states  by  the  Pick-Sloan  plan  never  happened;  the  protection  of  upstream 
rights  promised  by  the  O'Mahoney-Milliken  Amendment  has  not  occurred;  and  current 
management  of  the  river  does  not  make  economic  or  environmental  sense. 

The  Master  Manual  Review  offers  an  opportunity  to  solve  all  four  of  these 
problems;  I  hope  we  take  full  advantage  of  it. 

I  introduce  for  the  record  the  following  items: 

"My  View  of  the  Missouri  River",  an  article  in  the  South  Dakota  Law 
Review,  by  the  late  George  S.  Mickelson,  then  the  Governor  of  South  Dakota. 

"The  Law  of  the  Missouri,"  an  article  in  the  South  Dakota  Law  Review,  by 
John  P.  Guhin,  Assistant  Attorney  General  of  the  State  of  South  Dakota. 

And  the  report  of  the  United  States  General  Accounting  Office,  entitled 
"Water  Resources;  Corps'  Management  of  Ongoing  Drought  in  the  Missouri  River 
Basin." 

Thank  you  very  much  for  this  opportunity;  I  hope  this  information  will  prove 
valuable  to  you. 
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Valley  County 


501  Court  Square 
Glasgow,  Montana  59230 

Phone:  (406)  228-8221 
FAX:  (406)  228-9027 


TESTIMONY  PRESENTED  BY  GENE  C.  REIMCHE 

MEMBER  OF  VALLEY  COUNTY  COMMISSIONERS 

GLASGOW,  MONTANA  59230 

To:   The  Senate  Committee  on  Environment  and  Public  Works 
October  11,  1993 


Chairman  and  Members  of  the  Committee,  I  am  Gene  Reimche,  Member 
of  the  Board  of  County  Commissioners.  I  want  to  thank  you  for  the 
Invitation  to  testify  on  the  Missouri  River,  Fort  Peck  Lake 
Projects  and  Lake  Levels. 

I  would  like  to  touch  on  three  items:  (ij  Roads,  (2)  Breakwater, 
and  (3)  Lake  Level. 

(1)  Roads .  Valley  County  has  worked  in  joint  with  the  Army 
Corps  of  Engineers  on  road  projects  in  the  Fort  Peck  area.  We  are 
pleased  to  have  the  most  recent  projects  completed: 

a.  Approximately  one  mile  paved  on  a  county  road  to 
the  Duck  Creek  area,  of  which  the  county's  cost  was 
approximately  $41,000. 

b.  The  road  to  the  Fort  Peck  Marina. 

c.  The  Fort  Peck  Marina  parking  lot  and  the  shop  area. 
These  will  be  big  attractions  for  events  such  as  the  Governor's  Cup 
Walleye  Tournament  and  other  activities. 


73-692  0-94-4 
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Senator  Baucus  and  Committee  members,  we  want  to  thank  you  for  the 
part  you  played  In  raising  the  funding  for  these  projects. 

(2)  Breakwater.  Fort  Peck  Lake  borders  six  counties  with 
about  1,520  miles  of  shoreline  at  full  pool.  It  Is  considered  by 
some  professional  fishermen  to  be  the  premier  walleye  fishery  In 
the  U.  S.  Imagine  the  economic  Impact  of  properly  managing  a 
fishery  of  this  magnitude.  If  water  levels  and  releases  were  to 
be  kept  at  an  acceptable  level  to  Improve  fish  habitat,  boat  access 
and  Increased  flshable  acreage,  the  Upper  Missouri  River  Basin 
states  could  realize  consldfexable  immediate  growth  of  that  $65 
million  annual  recreation  figure.  There  are  many  stages  in  the 
development  of  the  Lake.   For  example: 

-  In  the  early  80 's,  a  Program  for  Fisheries  was  formulated. 

-  Wildlife  Management  has  been  developed  and  now  plays  a  big 
part  on  and  adjacent  to  the  Lake  property. 

-  The  building  of  the  Breakwater  is  needed  now  to  continue 
development. 

What  the  Breakwater  will  do: 

1.  Provide  an  adequate  safe  harbor; 

2.  It  is  the  key  element  for  development  of  tourism  in 
Eastern  Montana; 

3.  Increase  recreation  benefits  on  the  local,  regional  and 
national  levels; 

4.  Increase  Interest  in  wildlife,  fishing  and  camping. 


95 


At  a  time  when  Eastern  Montana's  economy  is  in  need  of  a  BOOST,  the 
Breakwater  would  be  the  critical  component  for  long-term  benefits. 
It  would  give  security  to  the  private  investor  who  is  willing  to 
be  a  pioneer  in  the  resort  and  recreation  business  for  the  life  of 
the  lake. 

The  priorities  of  our  society  have  changed  since  1933  when  Fort 
Peck  was  on  the  drawing  board.  The  Lake  is  surrounded  by  the  1.1 
million  acre  Charles  M.  Russell  Wildlife  Refuge.  The  Lake  and  the 
Charles  M.  Russell  Wildlife  Refuse  are  outdoor  recreation 
attractions  of  national  significance. 

The  hour  has  arrived  to  INVEST  IN  NORTHEAST  MONTANA.  Without  the 
Breakwater,  economic  expansion  in  developing  recreational 
facilities  will  not  happen. 

A  Breakwater  at  the  northwest  end  of  Fort  Peck  Lake  can  be 
considered  as  the  FOUNDATION  FOR  THE  FUTURE. 

Chairman  and  Committee  members,  all  of  the  people  of  Montana  are 
in  the  "Fort  Peck  Breakwater  Project"  boat.  Let's  not  let  it  sink! 

(3)  Lake  Level.  It  is  difficult  to  gather  numbers  pertaining 
to  the  impact  of  the  low  water  levels.  One  example  --  you  have 
areas  such  as  the  Crooked  Creek  Marina  that  has  no  water  at  the 
lower  levels  to  launch  boats  or  to  install  docks.  This  type  of 
situation  puts  the  Marina  owner  out  of  business.    When  that 
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happens,  it  is  reflected  back  to  the  county. 

The  corps  of  Engineers  needs  to  go  on  record  showing  that  water 
levels  at  Fort  Peck  Lake  are  critical  to  recreation  and  economic 
opportunities.  The  Corps  needs  to  define  alternatives  when  there 
isn't  adequate  water  levels.  We  want  Improved  management  of  the 
river  and  the  lake;  the  present  water  management  plan  discourages 
recreation.  The  Corps  needs  to  provide  a  plan  for  long-term 
strategies  to  protect  water  resources,  specifically  in  the  upper- 
basin  states. 

I  want  to  conclude  on  a  personal  note.  Fort  Peck  Lake  isn't  just 
another  lake  on  the  Missouri  River  system.  It  is  a  natural 
resource  for  Montana  ...  a  treasure  to  those  of  us  in  Eastern 
Montana.  It  is  unique  and  beautiful  each  time  we  experience  it; 
but  it  is  also  worth  enhancing,  protecting  and  fighting  for! 

Respectfully  submitted. 

Gene  C.  Reimche,  Member 
Board  of  County  Commissioners 
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Testimony  Presented  by  Diane  Brandt 

Sam's  Supper  Club 

Glasgow,  Montana  59230 

To:   The  Senate  Committee  on  Environment  and  Public  Works 
October  11,  1993 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  Diane  Brandt, 
co-owner  of  Sam's  Supper  Club  for  the  past  15  years.  I  serve  on 
the  Fort  Peck  Advisory  Council,  Montana's  State  Tourism  Advisory 
Council  (which  is  responsible  for  advising  the  Governor  on  tourism 
matters,  marketing  the  state,  approving  projects  for  travel 
research  and  oversee  the  distribution  of  the  states  4% 
accommodations  tax),  and  serve  on  the  board  of  Missouri  River 
Country  (the  eight  county  region  responsible  for  marketing  and 
developing  the  area  around  Fort  Peck  Lake).  I  would  like  to 
address  two  areas  regarding  Fort  Peck  Lake  in  my  testimony: 

1.)  The  economic  effects  of  the  drawdowns  of  the 
Missouri  River  on  regional  and  area  business. 

2.)  The  U.  S.  Army  Corps  of  Engineers  recreation 
management  of  Fort  Peck  Reservoir. 

Tourism  in  Montana  is  increasingly  being  recognized  as  a  tool 
in  which  to  strengthen  our  economy.  Estimated  nonresident  travel 
expenditures  to  Montana  in  1992  (from  the  Institute  of  Tourism  and 
Recreation  Research  at  the  University  of  Montana)t>  are:  Total 
expenditures:  $900  million,  bringing  the  total  economic  impact  to 
over  2  billion.  The  number  of  visitors,  providing  this  impact  is 
in  excess  of  6.5  million  and  supports  32,000  jobs.  These  numbers 
are  impressive,  but  most  of  those  expenditures  were  in  western 
Montana,  and  the  more  heavily  populated  areas  of  the  state.  A  1992 
report  by  the  institute  reveals  that  Montanans'  attitudes  towards 
tourism  development  lists  advantages  as: 

1.)  Employment  opportunities 

2.)  A  more  active  local  economy 

3.)  More  or  better  parks  or  recreation. 
The  disadvantages  listed  were: 

1.)  Crowded  recreation  areas 

2.)  Traffic  congestion 

3.)  Higher  prices  for  goods  and  services 

Travel  Montana's  5-year  strategic  marketing  plan  (July  1993- 
June  1998)  has  identified  that  more  marketing  and  development  needs 
to  be  done  in  the  states  less  traveled  areas.  All  of  this  leads  us 
to  one  conclusion  that  eastern  Montana  and  specifically  the  Fort 
Peck  Reservoir  is  ripe  for  economic  and  recreational  opportunities. 
It's  difficult  to  gather  numbers  pertaining  to  the  impact  of 
the  low  water  levels  at  the  reservoir,  so  I  am  going  to  share  my 
views  as  a  lifelong  resident  of  the  county  and  businesswoman  for  15 
years.  The  reason  I  got  involved  in  the  tourism  business  was  that 
I  could  see  the  profits  increase  at  the  restaurant  during  the 
summer  months.  While  I  recognize  the  importance  of  our  local 
customers,  they  are  the  ones  responsible  for  paying  the  utility 
bills  and  making  the  payroll.    It  is  the  tourism  dollars  that 
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provide  revenue  to  survive  during  the  slow  cold  winter  months. 
Rural  Eastern  Montana  has  suffered  significant  loss  of  population 
during  the  last  ten  years.  Combined  with  the  effects  of  the  long 
drought,  it's  a  wonder  that  so  many  businesses  have  survived. 
Unfortunately,  too  many  people  have  left,  and  too  many  businesses 
have  closed;  gas  stations,  construction  workers,  motels  torn  down, 
and  the  ones  that  remain  can  many  times  barely  get  by  without  the 
help  of  their  local  banker!  Businesses  surrounding  the  lake  have 
had  a  pay  the  bills  only  exixtence,  little  or  no  profit.  The 
historic  Fort  Peck  Hotel  has  been  closed  for  more  than  a  year,  the 
grocery  store  has  been  closed  for  several  years  and  Crooked  Creek 
Marina  has  been  totally  shut  down.  With  poor  roads,  there  has  been 
minimal  access  to  Rock  Creek  recreation  area.  Hell  Creek  has  had  no 
potable  water.  Fort  Peck  West  Marina  has  not  been  able  to  sell  gas, 
use  the  main  boat  ramp  or  carry  sufficient  inventory  to  satisfy  the 
customers . 

The  persistent  negative  press  about  the  low  and  inconsistent 
water  levels  at  the  reservoir  have  led  the  public  to  believe  that 
there  is  no  access  to  the  water,  that  there  is  no  water,  and  that 
there  are  no  services  to  support  the  user.  How  can  there  be 
opportunities  for  new  money  or  new  growth  in  the  community  without 
the  customer?  The  economic  economy  affects  of  the  drawdowns  to  the 
Glasgow  area  are  devastating  to  many  individuals  and  businesses! 

There  can  be  no  economic  benefits  from  recreation  in  the  upper 
basin  states  if  there  is  no  recreation  management  by  the  Corps.  In 
dismissing  the  lawsuit  filed  by  Montana,  North  Dakota  and  South 
Dakota  against  the  Corps,  U.  S.  District  Judge  Shanstrom  said  the 
federal  agency  has  agreed  to  the  states  demand  that  recreation 
needs  in  upstream  reservoirs  be  given  equal  consideration  with 
navigational  needs  of  downstream  states.  The  Corps  agreed  not  only 
to  treat  all  water  needs  equally,  it  acknowledged  congressional 
approval  is  not  needed  to  change  the  policy,  he  noted.  "By 
admitting  that,  they  in  essence  admitted  the  truth  of  our 
pleadings"  Racicot  said.  "The  Corps  has  agreed  that  recreation  and 
other  uses  must  be  part  of  their  management  strategy.  This  however 
is  not  the  case.  Since  the  lawsuit  was  dismissed,  the  Corps  has 
gone  back  to  business  as  usual.  A  memorandum  of  understanding 
between  the  Corps,  BLM,  and  the  Montana  Department  of  Fish  Wildlife 
and  Parks  to  install  a  potable  water  system  at  Hell  Creek 
Recreation  area  was  lost  in  a  pile  of  papers  somewhere  between 
Omaha  and  Washington,  D.C.  Monies  budgeted  for  FY93  road  and 
facilities  at  Fort  Peck  West  were  immediately  repriort ized,  making 
it  unavailable  for  1993.  Through  the  efforts  of  Senator  Baucus, 
the  money  was  repriortized  and  the  project  was  recently  completed. 
The  Fort  Peck  Master  Plan  was  revised  and  approved  in  April  of 
1992.  It  provides  infrastructure  development,  high  and  low 
visitation  areas,  recreation  activities  and  needs,  lake  operation, 
watchable  wildlife,  public  involvement  and  coordination  with  other 
agencies,  wildlife  conservation,  historic  properties,  fishing  and 
much  more.  The  plan  provides  direction  for  project  development  and 
use.  I  have  yet  to  see  the  Corps  take  this  document  seriously. 
The  Corps  National  Policy  on  Water  Management  and  Recreation 
Development  continually  makes  it  clear  by  their  actions  that  they 
do  not  take  management  seriously. 
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As  the  nation's  second  largest  provider  of  outdoor  recreation, 
the  Corps  in  Washington,  D.C.,  needs  to  take  responsibility  for  the 
overall  management  for  the  natural  resources  that  they  oversee. 

I  would  like  to  point  out  that  my  community  has  a  very 
positive  and  progressive  relationship  with  our  current  Fort  Peck 
Lake  manager. 

The  Missouri  River  Reservoirs,  recreationists,  small  business, 
local  communities,  and  the  States  have  suffered  overwhelming 
economic  losses  because  of  no  water  or  recreation  management  by  the 
Corps  over  the  past  50  years. 

The  time  for  change  has  come!  How  can  that  be  accomplished? 
I  would  offer  this  solution:-  The  people  in  charge  of  water  and 
recreation  management  in  the  Corps  office  in  Washington,  D.C  need 
to  be  replaced.  The  new  management  team  should  be  able  to  follow 
their  own  plan,  they  should  have  a  vision  for  future  development, 
yet  an  appreciation  for  the  unspoiled  natural  environment,  they 
should  have  an  understanding  of  the  local  people  and  their  love  of 
the  land.  They  need  to  realize  that  this  beautiful  land  belongs  to 
all  of  us.  It  is  a  natural  resource  not  only  for  Montana,  but  the 
entire  country.  For  any  development,  management,  or  opportunities 
to  occur  at  Fort  Peck  Reservoir,  we  must  work  together 
cooperatively  with  common  goals.  I  thank  you  for  your  time,  and 
invite  you  to  come  experience  this  unspoiled  beautiful  body  of 
water — Fort  Peck  Lake. 

Diane  Brandt 


^um. 
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October  4,  1993 


Senator  Max  Baucus 

Chairman 

Committee  on  Environment  and  Public  Works 

Washington,  DC  20510-6175 


Dear  Senator  Baucus: 

Thank  you  for  your  invitation  of  September  27th,  requesting 
that  I  take  part,  in  the  oversight  hearing  on  the  Missouri 
River  Master  Water  Control  Manual .   I  understand  that  your 
committee  has  scheduled  this  hearing  in  Glendive,  Montana, 
on  October  11th.   I  have  made  the  necessary  arrangements  to 
attend  this  important  hearing. 

At  this  time  I  do  not  intend  to  present  any  written 
testimony  to  the  committee  other  than  the  concerns  which  I 
will  address  with  this  correspondence.   As  you  are  no  doubt 
aware,  the  Army  Corps  of  Engineers,  has  always  considered 
recreation  a  secondary  purpose  for  the  existence  of  the  Fort 
Peck  Lake.   The  original  and  primary  purposes  include,  the 
improvement  of  navigation  from  Sioux  City,  Iowa  to  the  mouth 
of  the  Missouri  River,  flood  control  and  the  generation  of 
hydropower . 

Whatever  steps  the  Corp  is  inclined  to  take  to  minimize  the 
negative  effect  drawdowns  have  on  the  local  fisheries,  must 
be  measured  against  the  fact,  that  it  will  be  Mother  Nature 
who  dictates  their  success  or  failure.   I  believe  that 
nothing  good  can  happen  for  the  future  of  our  fisheries 
until  recreational  purposes  are  placed  at  a  higher  priority. 
That  is  not  to  say  that  the  original  purposes  of  navigation, 
flood  control  and  generation  of  hydropower  should  be 
abandoned.   They  should  be  measured  along  with  the  needs  of 
recreation  and  not  occur  totally  at  the  expense  of  the 
recreational  opportunities  Fort  Peck  Lake  offers  for  the 
future . 

Should  the  Corp  be  permitted  to  continue  to  operate  the  Lake 
in  such  a  manner  as  to  hold  recreation  as  a  secondary 
purpose,  then  I  believe  that  more  efforts  should  be  made  to 
ensure  recreational  access  regardless  of  the  level  of  the 
Lake.   Rather  then  spending  money  developing  18  separate 
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access  points,  the  money  would  be  better  spent  developing  6 
quality  access  points.   Rather  then  spending  money 
administering  the  cottage  leases  of  Fort  Peck  Lake,  these 
lots  should  be  sold  to  the  leaseholders,  thus  freeing  up  the 
money  and  manpower  necessary  to  work  on  solving  the  problems 
associated  with  the  negative  impacts  of  the  Lake  drawdowns. 

I  believe  that  the  Lake  drawdowns  would  have  far  less  impact 
on  the  local  economy  if  the  issues  of  quality  access  and 
replacement  of  lost  spawning  hsibitat  and/or  the  replacement 
of  the  fish  were  more  adequately  addressed  by  the  Corp. 

These  are  the  concerns  which  I  have  in  regards  to  the 
Missouri  River  Master  Water  Control  Manual  and  which  I 
intend  to  discuss  at  the  hearing.   I  am  including  with  this 
letter  the  information  you  have  requested  regarding  my 
professional  biography.   Should  you  have  any  questions 
regarding  this  letter  or  my  testimony  please  feel  free  to 
call  me  at  228-4230.   Again,  thank  you  for  your  invitation 
and  this  opportunity  to  be  heard. 

Sincerely, 


John  E .  Lamb 

Executive  Director 

Walleyes  Unlimited  of  Montana 
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UNITED  STATES  SENATE 

COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

FIELD  HEARING 

GLENDIVE,  MONTANA 
OCTOBER  11,  199  3 

THE  HONORABLE  MAX  BAUCUS,  CHAIRMAN 

"STATUS  OF  THE  MISSOURI  RIVER  MASTER  WATER  CONTROL  MANUAL 
REVIEW  AS  IT  AFFECTS  THE  STANDING  ROCK  SIOUX  TRIBE" 

REVISED  (OCTOBER  18,  1993) 

HONORABLE  JESSE  TAKEN  ALIVE,  CHAIRMAN 
STANDING  ROCK  SIOUX  TRIBE 


Chairman  Buacus: 

The  Standing  Rock  Sioux  Tribe  is  extremely  pleased  to  be  invited 
to  present  testimony  before  the  Senate  Committee  on  Environment 
and  Public  Works  on  "WHETHER  THE  MISSOURI  RIVER  MASTER  WATER 
CONTROL  MANUAL  REVISIONS  CONSIDERED  IN  THE  INTERESTS  OF  THE 
STANDING  ROCK  SIOUX  TRIBE" . 

Originally,  the  Standing  Rock  Sioux  Tribe  requested  an  oversight 
field  hearing  coordinated  between  your  Committee  and  Senator 
Inouye's  Committee  on  Indian  Affairs  to  jointly  address  our 
concerns.   Consequently  we  are  asking  you  to  include  Chairman 
Inouye's  Committee  and  staff  at  this  hearing  if  possible.   We 
thank  Senator  Conrad  for  being  at  this  hearing  and  look  forward 
to  an  eventual  joint  hearing  with  the  Senate  Indian  Affairs 
Committee. 

I  am  sure  that  you  understand  that  the  relationship  of  our 
sovereign  nation  with  the  Federal  Government  is  a  "nation  to 
nation"  relationship  based  upon  our  treaties  which  are  the 
supreme  law  of  the  land.   Accordingly,  we  respectfully  take 
exception  our  exclusion  from  panel  #1  with  the  United  States 
General  Accounting  Office  and  Corps  of  Engineers,  and  the  states 
of  Montana,  South  Dakota  and  North  Dakota.   Instead  the  Indian 
nations  were  placed  on  panel  #3  with  a  fishing  club  and  private 
marina.   As  a  sovereign  nation  Standing  Rock  Sioux  Tribe  resides 
on  2.3  million  acres  of  land  in  North  and  South  Dakota  along  100 
miles  of  Missouri  River-Lake  Oahe  shoreline. 

Mr.  Chairman,  as  you  may  have  read  our  July  7,  1993  comments  to 
Senator  Inouye  previously  provided  for  your  review,  this  is  a 
matter  of  utmost  importance  to  the  Standing  Rock  Sioux  Tribe  and, 
of  course,  to  the  other  Tribes  of  the  Missouri  River  Basin.   I 
believe  the  Indian  Nations  are  not  at  a  point  where  the  history 
of  federal  policy  regarding  our  water  rights  in  the  Missouri 
River,  it  tributaries  and  the  aquifers  in  the  Basin  must  be 
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revised  in  order  to  preserve  our  water  rights,  and  hence,  our 
permanent  Tribal  homelands. 

Water  is  sacred  to  us.   Mni  Wiconi,  in  fact,  means  "water  of 
life".   However,  the  average  life  expectancy  of  an  American 
Indian  male  is  only  43  years.   We  view  water  as  a  paramount 
resource,  the  successful  development  of  which  plays  a  key  role  xn 
addressing  the  multitude  of  pressing  health  care  issues  effecting 
our  Tribe  including  serious  diabetes  and  kidney  diseases, 
together  with  education,  housing  and  other  social  issues.   We 
seek  to  develop  these  water  rights,  as  guaranteed  by  treaties  to 
assure  a  healthy,  prosperous  and  permanent  homeland  for  ourselves 
and  our  children  now  and  in  the  future. 

The  Winters  Doctrine  was  recognized  by  the  United  State  Supreme 
Court  in  1908,  and  upholds  reserved  water  rights  for  the_ 
development  of  permanent  homelands  for  the  Tribes  on  their 
Reservations.   The  winters  Doctrine  was  recently  upheld  by  the 
United  State  Supreme  Court.   A  thorough  discussion  of  our 
Winter's  Doctrine  water  rights  appears  in  our  July  7,  199  3 
comments  to  Senator  Inouye. 

In  improving  and  maintaining  our  homeland's  economy.  Standing 
Rock  Sioux  Tribe  has  and  will  make  use  of  water  for  a  wide 
variety  of  both  consumptive  as  well  as  non- consumptive  purposes. 
These  purposes  include  priceless  religious,  cultural,  and 
environmental  water  uses (including  restoration  of  injured 
sources)  as  well  as  irrigation,  domestic  and  power  production 
which  are  more  traditionally  measured  in  monetary  terms.   Our 
rights  also  include  a  great  deal  of  flexibility  in  their 
enjoyment  so  as  to  enable  us  to  change,  sell  or  lease  water  from 
time  to  time  as  conditions  warrant.   Our  water  entitlement  also 
include  rights  to  equitable  participation  in  the  present  and 
prior  benefits  of  certain  on- reservation  and  of f- reservation, 
water-related  projects. 

The  Standing  Rock  Sioux  Tribe,  along  with  other  Indian  Nations  in 
the  upper  Missouri  River  Basin,  have  substantial  water  rights  to 
the  Missouri  River.   The  Unites  States  Army  Corps  of  Engineers 
(ACOE)  manages  the  Missouri  River,  and  in  doing  so  is  not  giving 
consideration  to  the  instream  and  consumptive  water  needs  of  the 
Tribes.   The  ACOE  recently  released  a  Preliminary  Draft 
Environmental  Impact  Statement  (PDEIS)  on  Missouri  River 
operations,  and  of  the  307  alternatives  for  operations  there  is 
no  consideration  of  the  rights  of  the  Tribes.   The  process  of 
consideration  of  alternative  management  schemes  is  proceeding 
without  inclusion  of  the  need  to  provide  stored  water  to  the 
Standing  Rock  Sioux  Tribe  and  the  region's  other  Tribes. 

The  ACOE's  flawed  review  process  seems  to  have  been  maintained 
independently  of  the  congressional  mandate  imposed  on  the 
President  by  the  western  Water  Policy  Review  Act  of  1992  ("Review 
Act") .   As  you  know,  the  Review  Act  notes  that  the  competing 
demands  of  no  fewer  than  fourteen  federal  agencies  adversely 
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affect  the  efficient  handling  of  water  policy  which  must 
incorporate  planning  for  all  competing  federal,  state  and  local 
interests  as  well  as  the  Indian  Tribes.   It  concerns  us  that  the 
Review  Act  further  mandates  that  "..at  least  one  representative 
chosen  from  a  list  submitted  by  Tribal  governments  located  in  the 
Western  States...,"  but  an  appointment  may  already  have  occurred. 
The  Review  Act  requires  that  a  comprehensive  analysis  be  made  and 
reported  on  with  three  years.   The  Corp's  current  process  can 
only  impair  the  realization  of  this  mandate. 

We  are  seriously  concerned  that  the  ACOE's  continued 
institutional  policy  of  studied  ignorance  regarding  Indian  water 
rights  will  bring  about  1)  the  difficulty  or  impossibility  on  the 
part  of  the  Standing  Rock  Sioux  Tribe  in  quickly  and  efficiently 
securing  the  full  benefits  of  its  extensive  water  entitlement;  2) 
the  difficulty  or  impossibility  on  the  part  of  non- Indian 
interest  in  properly  preparing  for  the  certain  changes  in  water 
management  and  use  which  assertion  and  exercise  of  Indian  water 
rights  will  cause;  and  3)  the  necessity  for  the  ACOE  to  revisit 
all  of  its  prior  actions  because  of  its  failure  to  consider  the 
impact  of  the  Master  Manual  Review  Process  of  the  Western  Water 
Policy  Review  Act. 

The  Standing  Rock  Sioux  Tribe  is  subject  to  drastic  water  level 
fluctuations  affecting  access,  municipal  and  irrigation  water 
intakes,  livestock,  and  shoreline  development  without 
compensation  for  hydropower,  navigation,  and  endangered  species 
protection  usage  of  Indian  water.   Additionally,  we  believe  the 
Army  Corps  of  Engineers  must  be  made  to  account  for  the  many 
graves  and  cemeteries  which  were  flooded  by  the  Oahe  Reservoir. 
The  enactment  of  the  Native  American  Graves  Protection  and 
Repatriation  Act  is  a  step  in  the  right  direction.   A  North 
Dakota  tribal  reinternment  agreement  was  signed  on  October  5, 
1993. 

The  hydropower  benefits  from  the  Missouri  River  Basin  have  been 
utilized  to  substantially  repay  the  Federal  Treasury  for  the 
development  of  the  Dam  system.   The  Missouri  and  Mississippi 
River  navigation  industry  prospers  along  with  other  downstream 
users  along  with  the  recreation  industry  in  the  upstream  states 
while  the  Indian  Nations  remain  among  the  poorest  people  in  the 
United  States.   We  believe  that  Pick- Sloan  hydropower  revenue  may 
be  a  source  of  compensation  for  the  sacrifices  the  Indian  Nations 
have  suffered  in  the  disruption  of  their  lives.   Since  the 
construction  of  the  dams  reservation  economies  have  stagnated. 
For  example,  Tribes  have  historically  relied  on  the  use  of 
agriculture  related  businesses.   These  have  been  affected  by  the 
loss  of  irrigable  lands,  prime  pasture,  hay  fields  and  natural 
winter  protection  for  livestock. 

Understanding  our  dilemma,  we  are  urging  your  assistance  in 
scheduling  a  meeting  with  the  President  and  his  staff  to  address 
the  Federal  policy  on  Indian  Water  Rights  as  it  affects   the 
Standing  Rock  Sioux  Tribe. 
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The  ACOE  perpetuates  the  dilemma  by  refusing  to  acknowledge 
Indian  Water  rights,  and  non- Indians  continue  to  develop  unused 
Indian  water.   Congressional  oversights  such  as  this  are 
necessary  for  Indian  Nations  to  present  Indian  Water  Rights 
concerns  to  the  appropriate  Congressional  Committees. 
Institutional  management  structures  are  necessary  to  protect 
Indian  water  rights  and  keep  Indian  people  from  being  planned  out 
of  existence. 

In  closing,  Mr  Chairman,  please  understand  that  the  Standing  Rock 
Sioux  Tribe  is  not  contemplating  any  negotiation  nor  quantifying 
of  its  precious  water  rights  now  or  in  the  future.   I  would 
appreciate  if  you  would  include  in  the  Hearing  Record  the 
document  dated  July  7,  1993  prepared  by  the  Standing  Rock  Sioux 
Tribe  in  response  to  the  request  of  Senator  Daniel  K.lnouye, 
Chairman  of  the  Senate  Committee  on  Indian  Affairs  for  comments 
on  the  Master  Manual  of  the  Missouri  River  operations. 

Thank  you  for  your  time  and  if  you  have  any  question,  I  have  my 
staff  present  to  respond  as  necessary.   The  Tribe's  written 
comments  will  be  presented  to  the  Committee  for  the  record. 

Respectfully  submitted: 

Jesse  Taken  Alive,  Chairman 
Standing  Rock  Sioux  Tribe 
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THE  ONLY  WATERS  EDGE  RESORT  ON  LOWER  LAKE  OAHE  10  MILES  NORTH  OF  DAM  ON  HIGHWAY  1804 

610  N.Jackson  605/224-8336 

Pierre.  SD  57501 

September  30,  1993 

Ms.  Alma  Ripps 

Senator  Baucus's  Office 

51 1  Hart  Senate  Office  Bmlding 

Washington,  DC  20510 

Dear  Ms.  Ripps: 

Thank  you  for  aUowing  us  to  submit  written  testimony  for  the  Environment  and  Pubhc 
Works  Committee  meeting  in  Glendive,  Montana.    As  our  representative  Randy  McKee  told  you 
on  the  telephone,  we  would  be  happy  to  send  someone  to  testify  if  you  determine  that  it  would  be 
helpful  to  do  so.  Please  submit  the  following  text  into  the  Congressional  Record. 

Mr.  Chairman  and  honorable  members  of  the  Committee,  my  name  is  John  Brakss.  1  am 
a  down  river  neighbor  the  Chairman's  home  state  of  Montana  and  a  concessionaire  located  at 
Spring  Creek  on  Oahe  Reservoir.  My  concession  is  approximately  eight  miles  north  of  Oahe 
Dam,  and  approximately  sixteen  miles  north  of  Pierre,  South  Dakota.  I  have  held  a  lease  on  this 
property'  with  the  Corps  of  Engineers  since  1982. 

After  speaking  with  Senator  Baucus's  aide.  Ms.  Ripps,  and  learning  that  there  were  plenty 
of  entities  to  speak  about  specific  problems,  1  decided  to  confine  my  comments  to  the  general 
unacceptable  attitude  so  relentlessly  displayed  by  the  Corps.  I  beUeve  this  is  the  gravest  problem 
concerning  the  Corps  of  Engineers.  The  sovereign  attitude  so  consistently  displayed  by  Corps 
people  at  all  levels  of  the  bureaucracy  reeks  of  imreasonableness  and  autocracy. 

To  illustiale  these  claims,  1  will  use  an  example  of  an  instance  this  simmier.  Please  dont 
consider  this  an  isolated  occurrence.  I  am  illustrating  only  one  occiurence  simply  for  the  sake  of 
brevity  for  the  Committee  and  the  Record. 

I  have  had  a  great  deal  of  difficulty  dealing  with  local  Corps  of  Engineeis  personnel  for 
the  last  five  years.  Up  to  diat  point.  I  foimd  personnel  from  the  local  real  estate  division  and  the 
local  lake  management  division  to  be  reasonable;  sometimes  even  helpfiil.  When  the  current  lake 
manager  and  the  current  real  estate  officer  came  on  board,  the  situation  changed  dramatically. 
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I  have  been  repeatedly  barraged  with  infamous  Corps  bureaucratic  behavior.  These 
frustrating  behaviors  by  the  Corps  have  come  in  the  forms  of  repeated  attempts  to  arbitrarily 
diminish  the  size  of  my  lease,  refusal  to  compromise  on  any  items,  loss  of  the  use  of  part  of  my 
lease  land  due  to  an  previously-known  insignificant  archaeological  site,  refusal  to  allow  legal, 
state-sanctioned  video  lottery  devices  and  in  general  an  attitude  that  clearly  indicates  the  Corps 
beheves  it  is  autonomous.  The  problem  became  so  bad  that  1  had  to  hire  a  professional  lobbyist 
to  represent  me  in  dealings  with  the  Corps. 

I  became  so  frustrated  by  the  behavior  of  the  local  Corps  personnel  tiiat  I  wrote  a  letter  to 
Nfr.  Barry  Frankel,  Chief  of  Real  Estate  in  Washington.  I  complained  about  several  of  these 
items  and  added  some  ideas  for  remedies.  I  complained  specifically  about  the  intolerable 
behavior  exhibited  by  the  local  Corps  personnel.  Mr.  Frankel's  advice  for  me  was  to  contact  the 
very  person  1  complained  about  to  have  my  complaints  satisfied.  Mr.  Frankel  cavalierly 
dismissed  my  suggestions  for  remedial  action  concerning  the  other  problems. 

This  clearly  indicates  the  autonomous  attitude  of  the  Corps  comes  directly  from 
Washington.  I  am  beginning  to  beUeve  the  Corps  actually  has  more  power  over  my  everyday  life 
than  does  the  U.S.  Congress.  The  Corps  certainly  has  more  power  over  my  everyday  life  than 
does  my  own  State  government. 

I  have  asked  Senator  Thomas  Daschle  to  assist  me  in  getting  state-sanctioned  video 
lottery  devices  in  the  lounge  area  at  my  concession.  When  1  requested  approval  from  Colonel 
Stewart  Bomhofl,  Omaha  District  Engineer,  1  gave  solid  reasons  why  my  operation  should  be 
allowed  video  lottery.    The  request  rejection  was  simply  more  dogmatic  Corps  of  Engineers 
autocracy.  1  have  enclosed  letters  from  myself  to  Mr.  Frankel,  his  response  to  my  letter  and  the 
letter  from  Colonel  Bomhoft  to  my  representative,  Mr.  McKee  to  illustrate  the  Corps  attitude. 

WhUe  1  realize  that  video  lottery  is  not  a  top  priority  of  flie  Corps  or  this  Committee,  the 
14th  Amendment  of  the  U.S.  Constitution  guarantees  that  no  state  may  deny  me  property  without 
due  process  of  the  law,  nor  deny  me  equal  protection  of  the  laws.  Apparently,  states  cant  deny 
me  these  rights,  but  the  Corps  of  Engineers  can.   The  Corps  is  clearly  denying  me  property  rights 
by  dictatorially  and  dogmatically  rejecting  my  request  to  install  state-sanctioned  video  lottery 
games  m  the  lounge  area  of  my  concession.    South  Dakota  law  says  that  if  I  qualify  for  a  video 
lottery  license,  which  1  clearly  do,  that  I  am  allowed  to  install  the  games.  1  believe  the  Corps  is 
denying  my  guaranteed  protection  under  the  laws. 

Mr.  Chairman  and  members  of  the  Committee,  you  know  much  better  than  I  about  the 
foundations  of  the  United  States.  1  get  the  feeUng,  however,  that  neither  you  nor  the  Founding 
Fadiers  ever  intended  that  a  governmental  agency  could  become  so  bureaucratic  and  maintain  its 
autocracy  as  the  Corps  of  Engineers  has  so  clearly  done. 

I  am  just  a  small  business  man  trying  to  make  a  living  by  offering  products  and  services 
demanded  by  my  customers  and  offered  by  two  nearby  competitors  located  on  private  property. 
I  know  my  story  is  just  a  small  drop  ia  a  large  bucket,  but  if  Vice  President  Gore  is  serious  about 
making  government  better  for  the  people,  as  Fm  sure  the  Committee  is,  something  must  be  done 
to  make  the  Corps  accountable.  At  the  very  least,  I  shouldn't  be  punished  for  doing  business 
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with  die  federal  government.  Whatever  is  done  must  be  done  immediately.  My  business  is 
suffering,  as  I'm  certain  many  others  that  deal  with  the  Corps  are. 

Thank  you  for  placing  my  concerns  in  the  Congressional  Record.  Please  let  me  know  if  I 
can  be  of  service  to  you. 

Sincerely, 

John  Brakss 

Spring  Creek  Resort,  Inc. 
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THE  ONLY  WATERS  EDGE  RESORT  ON  LOWER  LAKE  OAHE  10  MILES  NORTH  OF  DAM  ON  HIGHWAY  1804 

610  N.  Jackson  605/224-8336 

Pierre,  SD  57501 


June  30,  1993 

Mr.  Karry  l-'iankcl 
Director  of  Real  Estate 
U.S.  Anny  Corps  ofHngineeRi 
20  Massachusetts  Avenue,  NW 
Washington,  IX:  20314-1000 

Dear  Mr.  rrankel: 

I  had  a  telephone  conversation  with  retired  Major  General  Tom  Sands  a  few  days 
ago.  He  suggested  I  contact  you  regarding  some  problems  I  have  had  witli  our  local 
Corps  of  l-jigineeis  personnel 

1  have  bad  a  lease  on  Lake  Oahe  in  South  Dakota  since  1 982.  Originally,  it  was 
only  a  bait  shop  and  a  few  slip  rentals.  ADer  a  few  years  of  operating  this  sinall  business, 
1  was  told  by  Colonel  Blair  firom  the  Omaha  District  Office  thai  I  would  have  to  expand 
uiy  operation  according  to  ray  original  developuicnl  plan  or  I  would  lose  uiy  lea.se.  My 
original  intent  was  to  expand.  However,  1  found  it  impossible  to  obtain  financing  on 
govenmient  land  with  orUy  a  ten  year  lea.se.  After  considerable  effort  and  lengthy 
procedures  1  was  finally  granted  a  twenty  year  lease,  which  helped  uie  secure  financing.  I 
proceeded  with  construction. 

I  excavated  a  portion  of  a  nearby  bay  to  allow  for  additional  slip  rentals,  built  a 
restaurant  and  lounge,  put  in  electricity  for  campers  and  boats,  constnictcd  10  two  and 
three  bedroom  cottages,  built  more  docks,  in.stallcd  a  lift  station,  installed  muuicipal  water 
iUKi  sewer  lines,  and  landscaped  the  expanded  project.  I  also  negotiated  iLc  coustruction 
of  a  breakwater  with  tlie  State  of  South  Dakota.  A  Community  Hlock  (Jrant,  with 
additional  funds  from  the  l-!l'A  allowed  me  to  develop  a  sewer  and  water  district.  All 
three  of  these  projects  enhanced  and  expanded  public  use  of  the  area,  lliese  projects 
were  completed  by  the  end  of  1988. 
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I'rankcl  letter 
I'agc  two 
JuDc30,  1993 

This  is  when  the  trouble  seemed  to  start.  1  "irst,  the  portions  of  the  bay  that  I  had 
excavated  went  high  and  dry  due  to  the  record  low  water  levels  in  I^c  Oahe.  1  had  to  move  the 
docks  to  a  different  location  in  my  leased  area.   Ilic  new  area  was  much  smaller,  adversely 
aTTecting  the  number  of  slips  I  could  rent  To  make  matters  even  worse,  I  was  told  by  local 
Corps  personnel  that  this  portion  of  my  leased  land  was  on  an  archaeological  site.  I  reminded 
Ihem  that  one  of  the  conditions  of  the  lease  expansion  was  that  any  additional  property  put  in  the 
lease  be  archaeologically  cleared.  At  the  time  I  signed  my  agreement  with  the  Corps,  the  land  in 
question  was  in  fact  cleared. 

The  Corps  personnel  simply  told  me  that  things  had  changed.  Period.  With  the  help  of 
public  intervention  and  meeting  after  meeting,  the  local  Corps  representatives  agreed  to  let  the 
slip  renters  use  the  area  in  question  on  a  restricted  basis,  for  parking  purposes  only.  This  was  the 
only  access  the  slip  renters  had  to  their  boats. 

Within  the  last  thirty  days,  the  archaeological  site  has  been  expanded  even  fiulher.  I  have 
no  idea  where  tliis  will  end.  To  provide  a  little  perspective  here,  this  site  was  first  mariced  in  the 
late  1950s  and  has  been  a  public  use  area  since  the  construction  of  Oahe  Dani.  The  Corps  has 
placed  outhouses  and  has  planted  trees  on  the  site.  Arguably,  every  point  on  Lake  Oahe  has  had 
primitive  activity  at  some  time  or  another.  1  beheve  any  federal  legLskition  or  rules  passed  were 
intended  to  allow  for  the  gathering  of  prehistoric  information  and  not  intended  to  be  used  as  an 
harassment  tool  or  to  stifle  pubUc  use  and  development. 

Our  next  problem  concerns  legalized  gaming.  In  1989  the  South  Dakota  legislature 
passed  a  bill  that  allows  state-sanctioned  video  gaming.  The  primary  requirement  for  holding  a 
video  lottery  licen.sc  is  (hat  the  establishment  have  a  vaUd,  on-sale  hquor  or  beer  license.  Every 
license  holder  in  tlie  state  is  taking  advantage  of  the  popularity  of  tliese  state-sanctioned  games, 
with  tlie  exception  of  the  few  of  us  who  have  leases  on  Corps  property.  Major  General  Sands 
told  rnc  that  lottery  tickets  are  being  sold  elsewhere  on  Corps  land.  Additionally,  with  tlie 
acceptance  of  riverboat  gambling  on  Corps  jurisdictional  waters,  it  seems  to  me  that  overall 
Corps  policy  does  not  prohibit  gaming  where  local  gt)vcmments  have  made  it  legal. 

1  have  made  repeated  requests  through  normal  channels  to  place  the  video  lottery 
machines  in  my  lounge.  Each  time  I  have  received  a  resounding  NO.    I  he  sale  of  Uquor  has 
been  made  available  on  project  lands  to  insure  a  viable,  competitive  atmosphere. 
State-sanctioned  video  lottery  machines  should  be  allowed  for  the  same  reasons. 

llic  third  problem  I  will  address  in  this  letter  concerns  a  perimeter  road  that  once 
provided  through  access  to  the  peninsula  on  which  1  am  located.  In  1 987  a  portion  of  that  road 
was  closed  by  the  Corps  due  to  shoreline  erosion.   My  project  is  now  ot«  a  dead  cud  road.  I  have 
made  repeated  requests  to  have  tliis  road  reopened.  1  have  had  no  luck.  One  of  llie  primary 
arguments  made  by  local  Corps  representatives  is  that  tfie  land  to  reopen  the  road  Is 
privately-owned  and  would  have  to  go  through  tlie  condcumation  process. 
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Fraukcl  letter 
Page  tlircc 
June  30,  1993 

1  imderstatid  that  the  condemnation  process  is  not  the  most  desirable  procedure  for  the 
Corps.  1  have  suggested  a  land  trade  to  the  local  Corps  representatives.  I  aui  still  willing  to 
pursue  this  avenue.  I  aui  willing  to  purchase  the  necessary  land  to  reopen  tlic  road  and  trade  it 
for  a  portion  of  my  lease  that  is  not  contiguoiLS  with  the  rest  of  the  lease.  I  have  enclosed  a  map 
for  your  inspection.  A  land  swap  would  be  a  simple  and  efTicieiit  method  to  reopen  this  road  that 
is  essential  to  my  business  and  restores  a  beautifiil  shoreline  drive  to  the  public. 

The  final  problem  I  will  address  in  this  letter,  t^iough  there  arc  many  more,  is  the  attitude 
of  tfie  local  Corps  representatives.  I  have  worked  with  three  different  project  managers  and  three 
different  local  real  estate  directors  during  the  course  of  my  relationship  with  the  Corps.  The 
project  managers  I  have  worked  with  are  Mr.  Dave  Kattelcek,  Mj.  Eldon  Henderson,  Mr.  Rick 
Moore  and,  currently,  Mr.  (llliff  Weber.  The  local  real  estate  directors  1  have  worked  with  are 
Mr.  Dave  Ijoop,  Mr.  Dallas  Moon  and,  cuireutly,  Mr.  Dale  KasUier.  The  former  Corps  project 
managers  and  real  estate  directors  were  a  pleasure  to  work  witli.    ITiey  actually  seemed 
concerned  about  making  my  project  a  success. 

TTiis  attitude,  however,  has  not  been  present  in  Mr.  Weber  or  Mr.  Kastner.  Their 
personal  philosophies  on  the  development  of  this  beautiful  reservoir  may  be  interfering  with  their 
duties  as  managers.  ITiere  is  an  endless  list  of  individual  incidents  with  which  I  will  not  bore 
you.  1  would  be  happy  to  provide  detailed  accounts  if  you  request  them.  Several  projects  on 
Lake  Oahe  have  gone  bankrupt.  I  think  this  is  probably  a  combiuation  of  not  being  allowed  to 
compote  fiiHy  with  other  resort  projects  on  privately-owned  land  and  lack  of  cooperation  and 
help  from  your  local  management  people.  1  obviously  don't  want  to  join  them. 

A  specific  incident  that  happened  recently  will  illustrate  the  local  attitude.  The  Corps 
drilled  a  weU  on  the  lease  many  years  ago.  At  that  time,  the  well  was  the  only  source  of  drinking 
water.  Since  Ihe  municipal  water  and  sewer  district  was  developed,  1  have  been  using  Hie  well 
water  ordy  to  irrigate  tlie  grass  on  the  project.  During  a  recent  meeting  with  Corps 
representatives,  we  were  told  that  the  well  woiild  be  pulled,    llic  local  Corps  represcntalives 
claimed  that  tlie  dccLsion  to  pull  tlie  well  came  from  Rick  Noel,  manager  of  O&M  in  the  Omaha 
District  Office,  due  to  liability  concerns,  llie  day  after  we  were  told  that  Mr.  Noel  had  suggested 
this,  we  called  him  to  make  our  case  for  allowing  us  to  ilsc  the  well  for  irrigation  purposes  only. 
Mr.  Noel  lold  us  that  he  wasn't  the  person  who  made  tins  recommendation,  lie  said  it  was  Cliff 
Weber  who  made  the  reconunendadon.  Mr.  Noel  said  he  would  call  the  Pierre  office  and  let 
them  know  he  didn't  oppose  letting  \is  use  the  well.  'I"he  very  next  day,  the  Corps  local  real 
estate  office  called  and  said  we  could  use  the  well  for  irrigation  puiposcs. 

This  incident  also  illustrates  why  I  am  forced  to  go  over  the  beads  of  the  local  Corps 
representatives  to  get  help  with  solving  some  of  these  problems. 
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Fraokel  leHer 
Page  four 
June  30,  1993 

I  regret  that  I  have  had  to  circumvent  nomial  channels.  I  apologize  for  taking  so  much  of 
your  time  with  this  lengthy  correspondence.  This  project  has  my  and  my  family's  Ml  financial 
and  personal  commitment.  The  unnecessary  frustration  we  have  experienced  is  diflicuh  to  put 
into  words.  We  sincerely  hope  you  understand  our  concerns.  Major  General  Sands  has 
indicated  that  he  would  be  willing  to  provide  needed  assistance. 

Thank  you  for  your  time.  Please  feci  free  to  contact  me  if  you  need  more  information  or 
clarification. 


Sincerely, 


John  Brakss,  President 
Spring  Creek  Resort,  Inc. 

cc:       Major  General  Sands 

Senator  Daschle's  office 
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DEPARTMENT  OF  THE  ARMY 

CORPS    OF    ENGINEERS.    OMAHA    DISTRICT 

215    NORTH    I7TH    STREET 

OMAHA.    NEBRASKA    68102-4976 


July  27,  1993 


Real  Estate  Division 


Mr.  Randall  W.  McKee 
Professional  Advocacy 
106  West  Capitol,  Suite  Six 
Fort  Pierre,  South  Dakota   57501 

Dear  Mr.  McKee: 

Thank  you  for  your  letter  dated  May  31,  1993,  in 
which  you  requested  on  behalf  of  Spring  Creek  Resort, 
Inc.,  (Lease  No.  DACW45-1-82-6051 ,  Oahe  Dam  and  Lake 
Project,  South  Dakota),  permission  to  operate  video 
lottery  machines  in  the  bar  area  of  the  marina' s 
restaurant . 

As  you  are  aware,  the  Corps  has  reviewed  a  variety 
of  long-standing  policies  on  Corps'  recreational 
projects.   You  were  previously  provided  a  copy  of 
Recreation  Policy  Letter  93-03  (Revised  Policy  on  the 
Sale  of  Alcoholic  Beverages) .   The  policies  regarding 
gambling  and  the  sale  of  alcoholic  beverages  were 
reviewed  at  the  same  time. 

Your  letter  references  several  key  elements  which 
you  requested  to  be  considered  in  favor  of  changing 
current  policy  on  video  lottery  machines.   Please  be 
assured  that  all  of  these  elements  were  seriously  and 
carefully  considered  during  our  review. 

Historically,  v/e  have  encouraged  water-based, 
family  recreation  at  Lake  Oahe.   Facilities  generally 
have  been  developed  to  support  the  public's  enjoyment 
of  outdoor  activities  and  recreation. 


The  sale  of  alcoholic  beverages  on  Corps'  projects 
is  permitted  only  in  establishments  which  traditionally 
provide  the  sale  of  such  beverages  in  conjunction  with 
other  services  within  the  establishment.   The 
controlled  sale  and  consumption  of  alcohol  is  viewed  as 
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incidental  to  other  refreshments  purchased  by  the 
piiblic  while  enjoying  outdoor  recreation. 

We  maintain  that  video  lottery  machines  at  Lake 
Oahe  are  not  incidental  to  the  water-based, 
recreational  atmosphere  fostered  at  Corps  of  Engineers 
projects.   Gambling  is  an  entertainment  activity  which 
is  considered  fundamentally  incompatible  with 
wholesome,  family-oriented,  outdoor  recreation. 

Between  July  1992  and  January  1993,  this  policy 
was  reviewed  by  a  Corps  task  force  which  then  provided 
recommendations  to  the  Assistant  Secretary  of  Army  for 
Civil  Works  (ASACW) .   As  you  are  aware,  the  ASACW 
directed  changes  in  a  variety  of  policies,  including 
alcohol  sales,  as  evidenced  by  Recreation  Policy  Letter 
93-03.   No  changes  to  the  current  policy  regarding 
gambling  were  directed ."**■  Therefore,  your  request  for  an 
exception  to  our  current  policy  is  not  approved. 

I  appreciate  your  interest  and  understanding  of 
our  position.   If  you  have  any  questions,  please 
contact  Ralph  Werthmann  of  my  staff  at  (402)  221-4362. 

Sincerely, 


Stewart  H.  Bornhoft 
Colonel,  Corps  of  Engineers 
District  Engineer 


T^'"***-  ^^ 
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DEPARTMENT  OF  THE  ARMY 

U.S.  Army  Corps  of  Engineert 
WASHINGTON.  O.C.  20314-1000 


September  2,  1993 


Management  and  Disposal 
Division 


Mr.  John  Brakss 

Spring  Creek  Resort,  Inc. 

610  North  Jackson 

Pierre,  South  Dakota   57501 

Dear  Mr.  Brakss: 

Thank  you  for  letter  of  July  16,  1993  regarding  Spring  Creek 
Resort,  Lease  No.  DACW45-1-82-6051  at  Lake  Oahe,  South  Dakota. 

Four  Issues  are  raised  by  your  letter.   The  first  issue 
concerns  archeological  sites  identified  within  your  lease  area. 
The  archeological  site  to  which  you  refer  was  identified  in  the 
1970s  after  a  construction  contractor  disturbed  the  area.   The 
northern  and  eastern  boundaries  of  this  site  were  specifically 
identified  in  1988,  prior  to  the  expansion  of  your  current  lease 
area.   The  site  boundaries  were  more  clearly  identified  during 
the  time  you  were  discussing  construction  of  a  breakwater  and 
additional  development  at  the  marina. 

In  cooperation  with  the  South  Dakota  State  Historical 
Society  (SHPO),  the  Corps  has  developed  a  mitigation  plan  to 
allow  limited  activity  in  certain  areas.   I  urge  you  to  continue 
to  work  with  the  Pierre  Real  Estate  Office  to  resolve  the  issues 
relating  to  protected  cultural  sites. 

The  next  issue  addressed  in  your  letter  is  placement  of 
video  lottery  machines  in  the  lounge  area  of  the  marina.   The 
Corps  recreational  policy  to  offer  water  based,  family  oriented, 
outdoor  recreation,  has  not  changed.   Video  lottery  machines  at 
Corps  projects  are  contrary  to  this  policy,  as  expressed  to  you 
by  Colonel  Bornhoft,  Omaha  District  Engineer,  in  his  letter  of 
July  22,  1993,  to  your  representative,  Mr.  Randall  McKee.   You 
state  in  your  letter  that  lottery  tickets  are  "being  sold 
elsewhere  on  Corps  land."   Lottery  ticket  sales  are  not  permitted 
on  Corps  project  lands.   If  you  will  provide  us  with  specific 
locations  or  instances  where  such  sales  have  taken  place,  we  will 
take  corrective  action. 

The  third  issue  addressed  in  your  letter  is  shoreline 
erosion  and  its  effect  on  the  perimeter  road  adjacent  to  your 
lease  area.   The  road  was  constructed  years  ago  to  allow  the 
public  access  between  the  Spring  Creek  and  Cow  Creek  areas. 
Shoreline  erosion  eventually  forced  closure  of  the  road.   As  you 
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polnted  out,  there  Is  not  sufficient  land  to  relocate  the  road 
entirely  on  government  land.  Additional  privately  own^d  land 
would  be  required.  The  cost  of  reopening  the  road  would  be  a 
substantial  expense  to  both  you  and  the  government.   Further,  the 
Corps  is  not  authorized  to  acquire  land  which  is  not  required  for 
project  purposes. 

The  last  area  of  concern  in  your  letter  is  the  handling  of 
some  of  these  issues  by  local  Corps  personnel.   I  assure  you  that 
the  continued  success  of  your  business  is  important  to  the  Corps. 
Since  there  appears  to  be  a  communication  problem  between  you  and 
the  various  Corps  offices,  I  suggest  that  future  correspondence 
and  phone  calls  be  directed  to  Mr.  Dale  Kastner,  Chief  of  the 
Real  Estate  field  office  in  Pierre,  at  (605)  224-8616.   Mr. 
Kastner  will  coordinate  your  questions  and  concerns  with  the  Lake 
Manager  and  the  Omaha  District.   A  single  point  of  contact  will 
provide  you  with  more  consistent,  informed,  and  timely  answers  to 
your  concerns. 

Sincerely, 


B !  Li  .  PranI 

Director  of  Real  Estate 

Copies  Furnished: 

Commander,  Missouri  River  Division,  Attn:   CEMRD-RE-M 

Commander,  Omaha  District,  Attn:   CEMRO-RE-M 


\ 
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COMMENTS   FOR   INCLUSION   IN  THE 

HEARING   RECORD 

OF   THE 

GLENDIVE,   MONTANA   HEARING 

ON   THE 

MISSOURI  RIVER  MASTER   MANUAL 

FROM 

J.   EDWARD   BROWN 

STATE   WATER  COORDINATOR 

STATE   OF   IOWA 
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TERRY  E.  BRANSTAO.  oovERNsw  DEPARTMENT  OF  NATURAL  RESOURCES 

LARRY  J.  WILSON.  OIHKCTOB 


July  21,  1993 

Colonel  John  Schaufelberger 
Missouri  River  Division  Engineer 
U.S.  Army  Corps  of  Engineers 
P.O.  Box  103,  Downtown  Station 
Omaha,  NE  68101 

Dear  Colonel  Schaufelberger: 

We  offer  these  comments  based  on  our  review  to  date  of  the  Preliminary  Draft  EIS  for 
the  Missouri  River  Master  Water  Control  Manual  Study  and  the  supporting  documents. 
We  thank  you  for  extending  the  comment  period  to  the  22nd. 

In  response  to  your  inquiry  on  Iowa's  participation  in  the  meetings  on  August  3,4,5, 
1993  we  anticipate  having  four  persons  in  attendance. 

We  understand  that  our  involvement  in  the  analysis  of  the  preliminary  draft  does  not 
limit  our  comments  on  the  draft  EIS  when  it  is  submitted  for  review  by  others. 

Below  you  will  find  our  concerns  addressed  at  three  levels;  general  comments, 
comments  specific  to  the  treatment  of  each  use  of  the  river  resource  and  finally  an 
attachment  which  contains  page-specific  comments  on  the.  PDF.T.S- 

GENERAL  COMMENTS: 


The  report  demonstrates  that  the  differences  in  benefits  between  options  do  not 
justify  change. 

Although  much  of  the  text  implies  that  significant  improvements  can  be  realized  by 
changes  in  system  operation,  none  of  the  options  studied  in  Chapter  5  of  the  PDEIS 
increases  system  benefits  enough  to  warrant  a  change  from  the  current  "modified" 
Master  Manual  option.  Experience  during  the  recent  drought  demonstrated  the  need 
for  higher  flows  to  meet  water  supply  requirements  during  that  part  of  the  year  when 

navigation  is  not  supported.    Changco  to  the  Mooter  Manual  to  further  olarify  that  thece 

flows  will  be  supported  would  be  desirable. 

To  make  other  changes  to  system  operation  is  unwarranted  when  there  is  so  little 
difference  in  the  totd  value  of  system  benefits  for  the  entire  range  of  options.  Close 
inspection  of  charts  such  as  Figure  5. 1-2  on  page  5-4,  reveal  that  for  the  entire  range  of 
options  considered  that  the  mcSel  predicts  only  about  a  3  or  4%  difference  between  the 
mean  and  any  of  the  seven  options.  Table  5.15-3  shows  only  about  a  2%  difference  in 
total  NED  values  for  the  seven  options.  At  the  same  time  Table  5. 15-3  clearly  shows 
that  one  use,  navigation,  would  be  diminished  by  as  much  as  62%  between  the  current 
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plan  and  the  selected  options.  We  must  also  ask  if  attention  was  paid  to  significant 
figures  with  regard  to  the  results  presented.  1 

Given  the  complex  nature  of  the  modeling  employed  and  the  extent  to  which  it  must 
have  been  manipulated  for  each  economic  use  to  yield  "results  that  make  sense",  it  is 
doubtful  that  anyone  could  prove  that  the  differences  are  real  even  though  trends  may 
seem  to  make  sense.  It  is  just  as  likely  that  the  analysts  ran  the  models  until  the  results 
yielded  a  pattern  as  it  is  likely  that  the  pattern  is  the  result  of  physical  differences. 
While  the  modeling  may  have  been  done  in  an  appropriate  manner,  the  results  do  not 
support  changes  in  the  way  the  system  is  operated. 

The  result  of  revising  system  operation  would  be  to  redistribute  benefits  amoag 
states  rather  than  to  optimize  benefits  for  the  system. 

In  the  early  stages  of  the  study  we  understood  the  purpose  of  the  review  was  to 
determine  if  there  was  a  way  to  alter  system  operation  for  significant  benefit.  Since 
there  is  little  difference  in  the  total  NED  benefits  for  all  of  the  options  identified,  the 
purpose  now  appears  to  be  to  redistribute  benefits  from  the  lower  basin  to  the  upper 
basin.  The  projected  losses  to  lower  basin  recreation  and  navigation  give  credence  to 
this  view.  This  is  not  a  valid  purpose. 

Most  of  the  options  considered  in  detail  in  Chapter  5  of  the  PDEIS  weigh  heavily  on 
Iowa.    As  can  be  seen  in  tables  5. 15-6  to  5. 15-8,  the  chajiges  in  system  operation 
work  primarily  to  the  disadvantage  of  Iowa  and  the  other  lower  basin  states  by 
stripping  them  of  benefits. 

A  simpler  approach  to  the  upper  basin  problem  with  lower  reservoir  levels  might  be  to 
prnpn«<»  ro  ctrahlith  a  fnnH  ffi  rnmp«»n<:arp  aff(»rff»fl  r<»<(»rvnir  rprrparinnal  area*  frir 

losses  due  to  drought. 

The  report  should  include  coosideratioD  of  additional  options. 

The  next  draft  should  include  an  option  that  provides  additional  suopon  to 
environmental  values  for  the  Iowa  reach  of  the  river. 

Most  of  the  consideration  of  fisheries  and  habitat  value  relates  to  the  reservoirs  and  the 
river  reaches  immediately  below  the  dams.  The  river  bordering  Iowa  is  given  very 
little  consideration.  The  confined  river  channel  has  already  taken  away  much  of  the 
historical  abundance  of  these  resources.  To  further  destroy  the  fish  and  wildlife  area 
and  recreational  opportunity  that  lowans  have  in  order  to  reduce  losses  to  upper  basin 
recreation  interests  and  to  maintain  non-native  species  to  support  these  activities  seems 
totally  unwarranted. 

Congress  and  the  Corps  have  already  recognized  the  importance  of  undertaking  the 
restoration  of  some  portion  of  the  habitat  in  the  lower  nver  that  was  lost  with  the 
completion  of  the  Missouri  River  Bank  Stabilization  and  Navigadon  Project. 
Authorization  in  the  1986  Water  Resources  Act  signaled  the  beginning  of  the  mitigation 
effort.  Current  efforts  to  restore  limited  areas  of  fish  and  wildlife  habitat  on  the  lower 


IWe  question  whether  the  model  is  capable  of  generating  results  with  ttie  number  of  significaot  figures 
that  are  reported  in  tables  in  the  PDEIS  such  as  the  one  cited  here  based  oo  the  limited  precision  of 
various  inputs  into  the  model. 
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river  will  likely  be  jeopardized  by  most  if  not  all  of  the  options  under  consideration. 
The  Corps  should  include  an  alternative  in  the  DEIS  which  attempts  to  maximize 
support  for  lower  liver  fish  and  wildlife  and  recreational  values  particularly  in  the  reach 
of  the  river  along  Iowa's  border.  One  alternative  might  be  to  evaluate  how  system 
operation  could  be  modified  to  create  additional  side  channels  and  other  features  that 
divert  flow  and  create  back  waters  with  little  or  no  current  while  at  the  same  time 
modifying  the  system  to  slow  down  the  velocity  of  the  current  in  the  main  channel  to 
better  support  navigation. 

The  next  draft  should  include  an  option  that  better  reflects  the  method  of  operation 
used  during  the  recent  drought. 

Since  the  Corps  modified  system  operations  during  the  recent  drought  in  an  attempt  to 
reduce  releases,  the  current  Master  Manual  does  not  provide  a  realistic  basis  for 
comparison  on  its  own.  Even  though  the  system  was  managed  on  a  year-to-year  basis 
during  the  recenc  drought,  it  is  important  to  anempt  to  simulate  that  operation  as  one 
alternative  for  the  DEIS.  While  that  would  provide  essentially  two  baseline 
alternatives,  we  at  least  have  some  actual  experience  with  the  way  in  which  recent 
operations  affect  the  system.  An  alternative  that  closely  approximates  the  operations 
during  the  recent  drought  is  as  important  as  ABAAIO.  It  would  be  easier  to  understand 
the  implications  of  changes  to  the  system  which  would  result  from  the  use  of  a  new 
option  if  the  changes  could  be  compared  to  conditions  which  we  all  observed  during  the 
recent  drought  rather  than  expecting  a  comparison  with  conditions  which  would  have 
resulted  from  following  the  Master  Manual  as  it  is  currently  written. 

Th^  nyxt  draft  should  include  options  nin  with  the  existing  formula  for  suptwn  to 
navigation. 

Each  option  that  is  included  in  the  next  draft  should  be  analyzed  using  the  existing  rule 
curve  as  well  as  the  proposed  modified  rule  curve.  Otherwise  there  is  no  way  to 
determine  which  factors  are  responsible  for  differences  in  how  the  system  serves  each 


The  PDEIS  does  not  provide  an  adequate  analysis  of  future  conditions  in  the 
system. 

The  PDEIS  does  not  predict  the  depletions  or  estimate  the  availability  of  water  in  the 
system  during  the  entire  period  this  Master  Manual  is  to  be  in  effect.  Instead,  its 
analysis  is  based  on  1990  depictions  and  assumes  rainfall  according  to  the  period  from 
1898  to  1990.  This  does  not  include  likely  future  depletions,  including,  for  example, 
the  Fort  Peck  Tribal  compact  by  which  that  tribe  seeks  authority  to  divert  up  to  one 
million  acre  feet  of  water  per  year.  (p.  3-64.). 

Because  the  PDEIS  does  not  analyze  water  availability  in  the  future,  it  cannot  be  relied 
upon  as  such  an  analysis.  So,  for  example,  it  could  not  be  used  for  consideration  of  the 
impacts  of  availability  of  water  for  a  water  marketing  program  or  for  a  Tribal  compact 
or  other  major  federal  action  resulting  in  diversion  of  water.  The  State  of  Iowa  seeks 
adequate  assurance  that  this  document  and  these  studies  will  never  be  so  used. 2 


2We  aoee  chat  the  1977  Water  for  Energy  EIS  contained  i  disclaimer  but  was  nonetheless  claimed  by  ihe 
Department  of  the  Interior  to  be  the  basis  for  «  one-million  acre  foot  water  marketing  pzognm.  (Um 
program  was  invalidated  by  the  decision  in  t-TS'  Pipeline  P^?'"'  '^-  Missouri.  484  U.S.  495  (1988).) 
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Because  water  availability  in  future  years  has  not  been  determined,  the  amount  of 
permanent  pool  level  and  remaining  water  in  storage  cannot  be  the  only  criteria  for 
releases  from  the  reservoirs.  In  other  words,  the  Master  Manual  must  contain 
provisions  to  assure  adequate  flow  for  water  supply  and  water  quality  downstream  even 
when  this  requires  dropping  below  the  permanent  pool  level.  Otherwise,  all  of  the  risk 
of  depletions(which  benellt  the  upstream  states)  is  borne  by  downstream  water  supplies. 
Indeed  if  the  criteria  used  is  equalization  of  benefits  by  state  or  region,  all  risks  of 
future  diversions  and  transfers  should  come  from  the  authorizing  or  compacting  state  or 
region. 

Proof  of  the  importance  of  projecting  future  depletions  can  be  found  in  the  Corps' 
rationale  for  projecting  one  non-navigation  year  under  the  baseline  alternative.   It  is 
noted  that  the  plan  was  devised  for  no  non-navigation  years,  but  that  one  non- 
navigation  year  would  now  result  because  of  depletions  since  the  plan  was  written. 
BaseS  on  this  loss  it  is  clear  that  future  depletions  have  real  economic  consequences  for 
the  lower  basin  interests  and  should  therefor  be  included  in  the  next  draft. 

The  narrative  of  the  report  appears  to  be  biased  toward  satisfying  upper  ba^in 
claixos. 

The  PDEIS  purports  to  address  "contemporary  needs"  but  fails  to  include  alternatives 
which  would  maximize  benefits  to  Mississippi  River  navigation  and  alternatives  which 
would  best  mitigate  the  massive  destruction  of  the  lower  basin's  riverine  ecosystem 
caused  by  the  bank  stabilization  and  navigation  project.   Rather,  the  PDEIS  appears  to 
focus  on  contemporary  needs  of  the  upper  basin. 

Iowa's  view  is  that  alternatives  which  would  give  recreation  equal  priority  with  flood 
control  and  navigation  would  require  additional  authorization  from  Congress.   In 
contrast,  Congress  has  authorized  the  beginning  of  lower  basin  riyerine  mitigation,  and 
Mississippi  River  navigation  is  clearly  important  to  Congress.  It  is  unreasonable  to 
include  alternatives  that  would  maximize  reservoir  recreation  while  virtually  ignoring 
the  effect  of  alternatives  which  could  restore  the  riverine  ecosystem  in  the  lower  basin 
in  conjunction  with  structural  mitigation  to  reopen  chutes  and  backwaters. 
Furthermore,  Mississippi  River  navigation  must  be  properly  cast  in  terms  of  NED 
benefits. 

Although  increased  benefits  to  Mississippi  River  navigation  might  be  a  small 
percentage  of  existing  Mississippi  River  NED  benefits,  the  increase  in  dollars  of  benefit 
could  be  very  large  compared  to  dollar  increases  in  NED  benefits  produced  by  other 
altemadves. 

Before  releasing  the  Draft  EIS,  the  Corps  should  expand  its  analysis  of  lower  river 
features  and  impacts  including  an  improved  assessment  of  recreational  use  and  fisheries 
in  the  lower  river.  Deficiencies  noted  in  the  sections  below  on  individual  uses  should 
be  corrected. 

Iowa  has  consistendy  made  the  point  that  our  interests  include  water  supply,  wetlands, 
water  quality,  fish  and  wildlife  and  recreation  as  well  as  navigadon.  You  cannot 
review  all  the  material  in  the  PDEIS  and  the  supplements  without  readily  concluding 
that  the  effort  to  assess  and  quantify  upper  basin  recreadon  is  much  more  thorough  than 
that  for  lower  basin  recreation.    The  information  on  reservoir  recreation  is  voluminous 
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while  recreation  in  the  Iowa  reach  is  barely  mentioned  despite  prior  comments  on  the 
inadequacy  of  the  analysis  of  recreation  in  the  lower  river. 

Changing  agency  views  regarding  "contemporary  uses  in  the  basin"  or  its  perceptions 
of  the  desirability  of  providing  equal  benefits  by  state(a  political,  rather  than  functional 
division  of  the  Missouri  River  Basin)  does  not  justify  re-allocation  of  the  purpose  of 
these  reservoirs.  The  Missouri  River  main-stem  reservoirs  were  constructed  primarily 
for  flood-control  and  navigation.  Lake  Oahe  was  constructed  to  re-regulate  the  river  to 
provide  flows  for  water  supply  downstream  as  compensation  for  the  flows  taken  from 
Fort  Peck  for  irrigation.   All  options  for  operation  of  the  river  must  assure  that  these 
downstream  uses  are  properly  met.  We  would  ask  what  authority  the  Corps  has  to  base 
operating  criteria  on  dividing  benefits  equally  among  the  states. 

If  the  answer  to  this  question  is  that  the  representations  of  the  division  of  benefits  by 
state  are  no  more  than  a  way  to  illustrate  where  the  benefits  are  distributed  in  the  basin 
without  anj;  attempt  to  equalize  them  on  that  basis,  then  an  equally  suitable  framework 
for  illustrating  how  the  benefits  are  distributed  is  to  relate  the  benefits  to  population. 

In  any  such  representation  it  is  critical  for  the  Corps  to  recognize  and  to  clearly  note 
for  the  reader  the  relationship  that  either  representation  bears  to  how  the  benefits  are 
allocated.  For  example,  the  hydro-power  benefits  are  distributed  by  formula  under  a 
contract  that  can  not  be  changed  as  a  part  of  this  study.  In  cases  such  as  water  supply 
for  thermal  power  generation,  the  location  of  the  plant  is  not  the  key,  but  rather  the 
service  area. 

The  call  for  a  study  was  made  at  the  onset  of  a  major  drought  period  which  focused 
attention  on  the  negative  impacts  of  these  times.   Analysis  of  benefits  that  might  accrue 
to  downstream  interests  for  flood  conditions  were  dismissed  early  in  the  study  on  the 
basis  that  providing  more  storage  for  flood  protection  would  cause  serious  problems  for 
other  uses  while  providing  only  marginal  additions  to  flood  control  benefits.   On  the 
other  hand,  flooding  can  cause  widespread  damage  that  dwarfs  the  economic  losses  to 
recreation  in  drought.   Current  experience  with  flooding  causes  us  to  question  whether 
there  may  be  other  elements  of  system  operation  besides  the  allocation  of  storage  that 
might  be  altered  to  enhance  the  system's  flood  control  benefits. 

The  ecoaomjc  analysis  is  not  consistent  among  the  various  economic  uses  evaluated 
in  the  report. 

An  attempt  in  the  repon  to  balance  the  economic  value  of  one  use  off  of  another  is 
based  upon  an  inconsistent  set  of  economic  analyses.  In  the  case  of  hydro-power  for 
example,  the  value  is  determined  by  its  replacement  cost.  For  thermal  power 
generation,  the  cost  of  providing  for  new  intake  structures  or  alternative  cooling  are 
key  factors  as  well  as  the  ultimate  need  to  replace  some  production.   For  recreation,  the 
economic  value  of  the  activity  is  bolstered  by  including  the  value  of  all  of  the  retail 
services  and  all  of  the  revenues  which  have  a  relationship  to  the  activity. 

In  order  to  make  a  similar  evaluation  for  power  production,  the  value  of  all  enterprises 
dependent  upon  power  and  the  revenues  and  jobs  related  to  these  operations  would  need 
to  be  includ^  in  the  analysis. 

For  navigation  to  be  equated  to  recreation,  the  commercial  enterprise  that  benefits  from 
navigation  and  the  jobs  and  services  that  they  generate  should  be  included  in  the 
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equation  as  well  as  the  value  of  all  farm  income  from  operations  served  by  navigation 
or  whose  rates  are  impacted  by  the  availability  of  navigation  as  an  alternative  mode. 

The  complexity  of  the  report  and  the  difficulty  of  review  requires  accommodation 
of  reviewers  needs. 

The  length  and  complexity  of  this  draft  and  the  appendices  are  too  burdensome  to 
expect  that  those  who  review  this  preliminary  draft  should  begin  all  over  again  with  the 
next  draft.  Any  changes  made  from  the  current  draft  should  be  clearly  noted  by  some 
device  such  as  using  a  different  font  anywhere  revisions  are  made  in  the  next  draft;  at 
least  for  one  of  the  copies  sent  to  the  current  reviewers. 

USE  SPECIFIC  COMMENTS: 


Flood  control. 

While  the  report  does  recognize  the  benefiu  of  flood  control,  there  is  far  less 
investigation  of  the  impact  of  reduced  flood  control  capability  in  the  system  with 
changing  options.  In  addition,  there  seems  to  by  no  way  that  the  model  accounts  for 
flood  damages  as  a  reciprocal  of  the  benefit  of  flood  control.  At  times,  areas  such  as 
Sioux  City  receive  heavy  damage  as  a  result  of  inadequacies  of  the  handling  of 
tributary  flows.  This  damage  should  be  counted  against  the  benefits  of  flood  control  in 
the  state  in  order  to  have  a  more  balanced  assessment  of  the  impact  of  system 
operations. 

In  addition,  there  is  no  evidence  that  the  assessment  of  flooding  dealt  with  the 
implications  for  wetlands  and  other  adjacent  areas.  The  method  of  assessment  of  the 
benefits  of  flood  protection  from  system  operation  also  does  not  clearly  include  factors 
which  account  for  stream  bed  degradation  and  channelization  which  cause  negative 
impacts  on  flooding  of  wetland  areas.  For  the  Iowa  part  of  the  river,  degradation 
combined  with  channelization  causes  flooding  to  become  the  instrument  of  deposition 
of  silt  and  the  subsequent  drainage  of  adjacent  areas  leading  to  the  loss  of  habitat. 

Fisheries: 

Emphasis  on  reservoirs. 

The  Corps  has  focused  on  endangered  species  and  reservoir  fisheries  and  recreation  to 
the  detriment  of  downstream  recreation  and  fish  and  wildlife.  How  does  this  result 
occur?  Much  of  the  effon  to  reduce  the  impact  on  reservoir  recreation  is  focused  on 
non-native  species  that  are  there  to  support  the  recreation  base.  Higher  pool  levels  will 
help  diese  imported  species.  Higher  pools  allow  the  Corps  to  better  simulate  natural 
river  conditions  even  though  that  is  a  faint  approximation  at  best  because  it  merely  adds 
some  diversity  to  the  hydraulic  conditions  on  a  seasonal  basis. 

Flow  alone  is  not  a  solution  for  improvement  of  tiverine  fisheries. 

The  focus  on  altering  historic  flows  to  generate  a  different  environment  in  the  fishery, 
including  those  that  attempt  to  mimic  the  natural  hydrograph  ignore  the  fact  that  such  a 
change  is  not  much  more  than  symbolic  at  least  for  the  Iowa  reach  of  the  river.  The 
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stnictural  modification  of  the  system  left  us  with  a  river  that  is  still  a  controlled  channel 
whether  you  have  12,000  cfs  at  Sioux  City  or  25,000  cfs.  Therefore,  low  flows  do  not 
expose  that  much  new  surface  area  such  as  sand  bars  to  foster  new  habitat.  While  high 
flows  may  cause  the  river  to  leave  the  confines  of  the  channel,  past  flooding  of 
wetlands  and  oxbows  has  resulted  in  substantial  deposition  of  sediment  eliminating 
large  portions  of  these  remaining  areas.  Since  water  released  from  the  reservoirs  would 
be  relatively  clean,  siltation  may  be  minimal.  It  is  not  clear  however,  that  flows  in  the 
Iowa  reach  during  drought  years  will  be  high  enough  under  any  of  the  alternatives  to 
result  in  substanual  flooding  given  the  degradation  of  the  stream  bed.   Once  the  flows 
are  reduced,  the  degraded  river  channel  creates  such  low  stages  that  the  difference  in 
head  will  cause  water  to  drain  from  oxbows  back  into  the  river. 

From  the  perspective  of  operating  to  protect  the  pallid  sturgeon,  we  would  make 
several  observations.  First  the  increased  cold  water  reaches  down  stream  from  the 
reservoirs  seem  to  be  alien  to  the  natural  habitat  of  the  sturgeon.  The  lower  river 
would  hold  more  promise  in  a  recovery  plan.  The  Corps  should  look  at  mitigation 
measures  that  could  improve  the  lower  river  even  under  current  flows.   Steps  to  slow 
down  the  river  by  diverting  flow  into  extensive  side  channel  areas  while  maintaining 
navigation  would  be  most  productive. 

Habitat 

It  is  critical  that  alternatives  in  system  operation  be  evaluated  for  their  impact  on  fish 
and  wildlife  mitigation  projects.  Once  these  areas  have  been  restored  to  a  condition 
that  they  represent  important  habitat  for  fish  and  wildlife  they  will  become  an  important 
link  in  the  support  and  maintenance  of  all  species  in  or  along  the  river.  Low  flows 
combined  with  the  impacts  of  stream  bed  degradation  will  mean  that  wetland  areas 
along  the  river  will  be  in  extreme  jeopardy  during  drought  years.   Failure  to  protect 
these  areas  and  to  include  analysis  to  ensure  that  they  are  not  harmed  will  be  important 
for  the  next  draft  of  the  EIS.  Otherwise  money  will  be  wasted  and  the  foundation  of 
support  for  critical  habitat  areas  will  be  gone. 

Stream  bed  degradation  apparently  was  not  included  in  the  analysis.  This  would  seem 
to  directly  negate  the  value  of  the  analysis  of  the  flows  as  a  measure  of  how  they  will 
result  in  inundation  of  backwaters  and  oxbows. 

Navigation. 

The  Corps  moved  to  the  proposed  new  navigation  support  scenario  for  all  options. 
Running  both  existing  and  altemadve  navigational  support  opdons  would  have  allowed 
for  a  comparison  in  each  case.  Besides  the  statements  in  the  reports,  the  Executive 
Summary  ,  page  10,  par.  3,  also  suggests  that  the  modified  navigation  criteria  is 
superior  because  it  reduces  the  number  of  non-navigation  years.  It  appears  that 
shortened  seasons  or  reduced  service  were  not  adequately  assessed  in  terms  of  their 
likely  impact  on  shipments  in  future  years.  An  analysis  of  the  impact  of  the  altemauve 
system  of  navigation  support  in  Table  5.12-1  shows  that  there  would  be  substantially 
more  years  with  less  than  full  service  to  navigation.  The  Corps  maintains  that  the 
benefit  to  the  approach  is  that  it  reduces  the  number  of  non-navigation  seasons.  Since 
no  alternatives  except  the  current  Master  Manual  were  run  with  the  existing  r\Jle  curve, 
it  is  impossible  to  tell  if  some  alternatives  might  be  acceptable  m  terms  of  seasons  with 
reduced  support. 
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Mississippi  River 

Iowa  has  previously  noted  the  need  for  the  study  to  consider  the  impact  of  Missouri 
River  flows  on  the  Mississippi  River.  In  particular  we  noted  the  need  to  study  the  costs 
and  benefits  derived  by  operating  the  Missouri  to  benefit  the  Mississippi  River  and  the 
need  to  establish  a  target  flow  for  the  Mississippi  River.  In  Volume  oD  it  is  clear  that 
the  Corps  recognizes  the  importance  of  Missouri  River  water  to  the  Mississippi  River 
navigation  (as  did  Congress  in  the  Flood  Control  Act  of  1944).  On  page  27,  for 
example  are  several  quotations  which  cite  both  the  dependence  upon  water  from  the 
Missouri  and  the  impact  that  changes  in  system  operation  could  have  on  Mississippi 
River  flows.  It  is  not  completely  clear  from  our  review  of  the  documentation  and 
discussion  with  staff  that  all  of  the  economic  costs  of  groundings  are  included  in  the 
Corps'  analysis  of  navigation  economics.  We  would  ask  for  clarification  of  the 
assumptions  made  and  the  costs  associated  with  years  where  groundings  axe  predicted. 
The  Corps  should  detail  the  assumptions  made  to  evaluate  the  impact  of  groundings  and 
include  them  and  the  resulting  costs  in  the  next  draft  of  the  PDEIS. 

The  summer  of  1988  saw  a  multitude  of  impacts  as  navigators  were  subject  to 
restrictions  on  allowable  draft,  tows  had  to  be  segmented,  in  addition  to  the 
groundings;  all  of  which  added  costs  to  the  process  .of  moving  goods.    Shippers  also 
moved  to  alternative  modes  such  as  rail  or  shipment  through  the  Great  Lakes/St. 
Lawrence  Seaway.   As  then  Asst.  Secretary  for  CivU  Works,  Robert  W.  Page  noted  in 
his  testimony  to  the  Merchant  Marine  subcommittee  in  the  Senate,  the  closure  at 
Greenville,  Mississippi  alone  at  one  point  caused  130  tows  to  be  delayed.  This 
translates  into  58,500  rail  cars. 

Finally,  we  continue  to  be  concerned  that  spreading  the  losses  of  a  single  year  over  the 
93  year  period  of  record  also  minimizes  the  impact  of  the  event. 

Benefits  Analysis: 

A  season  with  no  navigation  clearly  has  negative  impacts,  and  the  projections  of  less 
than  full  recovery  accounts  for  the  dislocation  of  business  to  other  modes.  On  the  other 
hand,  a  series  of  short  seasons  or  ones  with  less  than  full  service  will  also  cause  great 
losses  as  the  past  few  years  have  documented.  The  extent  of  recovery  will  not  be 
known  for  several  years,  but  we  anticipate  that  a  substantial  portion  of  the  over  40% 
reduction  in  traffic  will  not  return. 

A  further  point  might  be  that  the  PDEIS  in  several  locations  including  pages  4-82  to  4- 
85,  characterizes  the  economic  costs  to  recreation  as  substantial  while  the  parallel 
analysis  of  navigation  impacts  is  characterized  as  minor.  The  cost  to  recreation 
operations  on  the  reservoirs  is  focused  on  a  few  sites  which  are  susceptible  to 
difficulties  if  water  levels  drop,  i.e.  poor  site  selection.  The  losses  related  to 
navigation  are  more  dispersed  due  to  their  impact  on  all  shippers  in  the  local  area  as 
well  as  to  operators.   Another  comparison  between  the  two  uses  is  the  relative 
percentage  of  the  impact.  Navigation  on  the  Missouri  has  been  impacted  two  to  four 
times  as  much  as  upper  basin  recreation  on  a  percentage  basis. 

Split  Season: 

The  discussion  of  split  navigation  seasons  implies  that  there  is  a  fisheries  benefit  which 
results  from  low  summer  flows.  That  benefit  will  likely  not  be  rcali2ed  in  Iowa. 
Support  for  less  than  full  navigation  flows  at  Sioux  City  wiU  mean  the  drying  down  of 
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our  wetlands,  limitations  for  recreation  on  the  river  and  the  creation  of  impacts  on 
water  quality  from  power  plant  discharges. 

Recreation: 

Reviewing  the  recreation  repon  gives  rise  to  several  key  observations.   First,  the  entire 
Master  Manual  Review  process  springs  from  the  assertion  that  upper  basin  recreation 
was  being  unduly  harmed  by  operation  of  the  system  during  drought.  While  there  are 
attempts  to  look  at  the  issue  as  a  complex  one,  a  simple  fact  emerges  from  a  review  of 
the  options.  By  changing  the  operation  of  the  system,  the  upper  basin  which  has  an 
abundance  of  recreational  resources  within  the  system  will  benefit  with  even  more. 
The  lower  basin  which  has  also  been  affected  by  the  drought  will  be  asked  to  sacrifice 
even  more  to  provide  benefits  to  recreation  in  the  upper  basin.  Given  that  the  Corps 
has  failed  to  adequately  quantify  lower  basin  recreation,  the  losses  do  not  seem  as  great 
as  they  really  are.  While  flows  to  support  navigation  may  create  the  need  for  the 
water,  the  result  of  any  attempt  to  alter  this  support  will  cause  harm  to  lower  basin 
recreation. 

A  review  of  the  recreation  technical  report  yields  the  conclusion  that  there  is  no  intent 
to  equitably  evaluate  recreational  use  of  the  river  basin  resources.  In  comments  on 
previous  occasions  (  e.g.  comments  upon  receipt  of  the  original  technical  report  on 
recreational  use),  it  was  clearly  noted  that  Corps  reliance  on  interviews  of  fishing 
license  holders  was  not  an  adequate  measure  of  recreationaJ  use  of  facilities  along  the 
river  in  the  Iowa  reach. 

A  careful  review  of  the  survey  form  in  Volume  6C  shows  that  it  was  directed  at 
identifying  only  uses  which  occur  on  the  river  itself,  not  all  of  the  uses  affected  by  the 
river.  There  are  no  questions  on  the  survey  form  that  ask  respondents  about  their  use 
of  off-chaimel  areas  such  as  wetlands  and  oxbow  lakes.  While  it  has  been  stated  that 
respondents  could  tell  about  use  of  other  facilities  if  they  chose  to  do  so,  it  is  clear  that 
the  questions  axe  focused  on  the  river  channel  and  there  is  no  encouragement  to  look  to 
a  broader  view.  As  noted  earlier,  Lake  Manawa,  Lewis  and  Clark  Lake,  Brown's 
Lake,  Snyder  lake  and  other  areas  are  all  unaccounted  for.  In  addition,  hunting, 
hiking,  bird  watching  and  other  uses  of  public  lands  along  the  river  are  disenfranchised. 
We  also  find  no  evidence  that  the  federal  facilities  at  DeSoto  Bend  were  ever  included. 

All  of  these  uses  should  be  included  because  their  existence  is  tied  to  flows  in  the  river. 
As  river  stages  are  lowered,  the  water  in  these  areas  is  drained  away.  The  study 
analyzes  reservoir  recreation  at  length  and  evaluates  use  in  great  detail  while  resorting 
to  haphazard  counting  of  the  down  stream  uses  that  will  be  negatively  impacted  by 
reductions  in  flows.  The  Corps  should  revisit  this  issue  and  do  an  on-site  investigation 
of  major  recreational  facilities  on  the  lower  river  before  issuing  the  DEIS. 

In  recent  months,  Sioux  City  has  seen  the  start  of  a  riverboat  casino  operation.  Early 
operational  experience  shows  attendance  at  about  7,700  per  week.  Based  on  average 
expenditures  which  have  been  provided  to  the  operators,  this  usage  translates  into  an 
approximately  $3,000,000  per  month  revenue  stream  that  by  Department  of  Economic 
Development  information  would  be  re-spent  in  the  local  economy  at  a  multiplier  rate  of 
4.5.  This  operation  has  become  an  important  element  of  lower  basin  river-based 
recreation  and  its  value  to  the  region  must  be  included. 

The  maintenance  of  spawning  and  nursery  areas  adjacent  to  the  river  in  Iowa  is  an 
essential  element  to  the  preservation  of  the  recreational  use  of  the  river  and  the  health 
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of  adjacent  oxbows  and  wetlands,  this  is  not  a  simple  process.  Lower  flows  in  the 
river  will  cause  these  off-channel  resources  to  dry  up.  If  they  are  laden  with  silt, 
higher  flows  that  reach  into  these  areas,  will  result  in  sediment  deposits  that  reduce 
available  acres  of  wetland-slowly  converting  it  to  other  types  such  as  riparian 
woodland.  Plans  that  attempt  to  improve  fisheries  in  the  Iowa  reach  of  the  river  must 
ensure  that  these  effects  are  minimized  and  that  the  development  and  maintenance  of 
these  areas  and  their  connection  with  the  river  is  maintained. 

Providing  for  additional  recreation  in  the  lower  river  would  prove  to  be  a  good 
investment  since  the  large  population  base  would  yield  the  greatest  economic  benefit 
from  an  incremental  increase  in  investment  in  system  improvements.   As  was  noted  by 
Dr.  Dickey,  Acting  Assistant  Secretary  for  Civil  Works  at  a  meeting  of  water  resource 
professionals  in  Mobile,  Alabama,  widi  little  or  no  ability  of  the  federal  government  to 
initiate  major  new  water  projects,  it  is  important  to  find  ways  to  invest  in  modifications 
to  existing  projects  to  reap  more  benefits.  We  believe  that  investment  in  lower  basin 
fisheries  and  recreation  presents  such  an  opportunity. 


Water  Quality: 

The  water  quality  modeling  that  the  Corps  has  employed  does  not  adequately  predict 
water  quality  consistent  with  how  violations  are  enforced  under  the  Clean  Water  Act. 
Water  quality  standards  are  imposed  at  the  edge  of  the  mixing  zone,  and  are  not  just 
used  to  define  minimum  water  quality  of  a  large  river  reach.   Because  the  Corps 
modeling  did  not  look  at  near  field  effects  with  the  exception  of  temperature,  the 
analysis  of  water  quality  in  the  report  is  deficient. 

Using  the  results  of  "far  field"  models  to  evaluate  "near  field"  conditions  regarding 
water  quality  is  not  appropriate.  Localized  impacts  should  be  accounted  for.  Other 
pollutants  in  addition  to  temperature  should  be  evaluated  in  and  around  the  mixing 
zones  of  major  discharges  prior  to  the  completion  of  the  DEIS.  Our  view  that  the 
modeling  used  to  evaluate  water  quality  was  deficient  for  its  intended  purpose  as  well 
as  a  number  of  other  issues  has  been  noted  to  the  Corps  much  earlier  in  the  process, 
and  are  noted  in  the  attachments. 3    These  detailed  comments  should  be  considered  in 
revising  thePDEIS. 

We  are  also  concerned  about  the  implications  of  the  high  flows  from  a  tributary 
discharging  into  very  low  flows  in  the  Missouri.  This  could  cause  water  quality 
problems,  particularly  at  times  when  the  tributary  basin  has  been  subjected  to 
widespread  application  of  agricultural  chemicals. 

Water  Supply/Power: 

The  primary  interest  in  this  part  of  the  system  analysis  is  righUy  on  the  impacts  on 
power  production.  For  every  option  studied,  power  production  represented  over  75  % 
of  the  total  cost  impact  of  all  uses.   A  preliminary  note  would  be  that  the  report  does 
not  look  back  to  evaluate  the  costs  imposed  on  utilities  which  have  already  decided  that 
the^  must  make  improvements  to  theii  water  intakes  or  take  other  measures  to  support 
reliability  in  drought. 


3John  OlsoQ  of  ihe  Depafuneoi  of  Natural  Resources  has  provided  several  momoraod*  detailing  cooceras 
about  the  applieatioo  of  the  QUAL2E  model  w  it  hu  been  for  this  study. 
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It  is  not  clear  whether  the  Water  Supply  Module  of  the  Economic  Impact  Model 
considers  capital  costs  by  short  time  segments  alone  or  for  a  long  panning  horizon. 
(Sec  the  last  paragraph  of  page  19  of  the  supplement.).  Whatever  capital  costs  are 
assumed,  they  must  be  assumed  for  the  long  term.  Once  incurred,  the  annualized 
capital  cost  extends  up  to  40  years  into  the  future. 

On  page  7  of  the  technical  report  it  appears  that  for  irrigation  both  the  costs  of 
irrigataon  and  the  cost  of  crop  losses  are  included.  If  that  is  the  case,  the  accounting  of 
impacts  seems  to  be  counting  twice  for  this  use. 

Hopefully,  these  commenu  in  addition  to  the  specific  comments  on  the  PDEIS  and  the 
other  attachments  to  this  letter  will  provide  you  with  a  clear  understanding  of  our 
analysis  of  the  report.  We  hope  that  you  can  address  some  of  our  concerns  at  your 
meeting  in  Omaha  on  August  3-5,  1993. 


Sincerely. 


«__— — TTEdward  Brown 

State  Water  Coordinator 
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SPECmC  COMMENTS  OF  THE  PRELIMINARY  DRAFT  EIS 

The  following  is  a  page-by  -page  commentary  on  specific  elements  of  the  preliminary 
draft. 

Page  2-13,  The  detail  on  the  revised  rule  curve  for  navigation  shows  that  support  for 
navigation  will  be  diminished  either  through  imposition  of  minimum  service  flows  or 
shortened  seasons  based  on  July  1  storage  levels  which  are  greater  than  current 
carryover  multiple  use  storage  levels  of  57.1  MAP.  This  seems  to  be  too  extreme. 

Page  3-13.  The  discussion  of  the  stream  bed  degradation  is  fairly  minimal.  It  does  not 
address  the  off  channel  impacts  and  from  our  reading  of  the  documentation,  the  impact 
of  degradation  on  river  stage  may  not  be  incorporated  in  the  analysis  of  such  features  as 
the  impacts  of  specific  flows  on  adjacent  wetland  areas. 

Page  3-19.  The  analysis  of  water  quality  problems  in  the  system  does  not  discuss  the 
impact  of  tributary  flow  contaminated  with  pesticides  and  fertilizers  discharging  to  the 
river  rather  than  to  a  reservoir.  We  are  concerned  about  the  impact  that  such  an  event 
could  have  on  the  fishery  in  the  river  if  the  mainstem  system  was  being  controlled  at  a 
low  flow  rate  at  the  time  of  such  a  localized  event.  A  large,  contaminated  tributary 
flow  could  have  considerably  more  impact  if  it  merged  with  a  relatively  small  Missouri 
River  flow.   This  topic  also  relates  to  our  concern  that  analysis  of  water  quality  is  too 
generalized  to  relate  to  such  site  specific  impacts. 

Page  3-22.  The  delineation  of  the  various  types  of  wetland  and  riparian  areas  is  quite 
useful.  Unfortunately  it  is  not  used  consistently  later,(See  Table  5.5-1,  page  5-64.) 
where  it  seems  that  the  point  is  that  wetlands  are  maintained  when  we  are  seeing  a 
projected  rise  in  the  potentially  forested  land  which  often  becomes  com  acreage.  All  of 
the  analysis  of  chajiges  in  wetland  and  riparian  acreage  in  the  PDEIS  should  use  the 
detailed  breakdown  found  here  in  order  to  facilitate  better  understanding  of  how  the 
options  will  impact  these  critical  areas. 

Page  3-28  to  3-31.  Figures  3.6-1  to  3.6-3  could  be  enhanced  by  showing  some 
br«dcdcwns  of  habitat  along  the  lower  river  in  the  same  place.     The  way  the  section 
is  organi2ed  reduces  contrast  between  the  two  pans  of  the  river  and  dampens  the  impact 
of  the  point  that  the  lower  river  has  much  less  remaining  wetland  area.  The  analysis 
might  also  show  the  relative  value  of  the  efforts  in  the  Missouri  River  Mitigation 
Project  to  rehabilitate  some  of  the  remaining  areas.  This  section  should  also  include 
more  analysis  of  the  fact  that  the  wetlands  in  the  lower  river  are  usually  disconnected 
from  the  river  which  greatly  reduces  their  fisheries  value.  It  might  have  also  been 
noted  that  flooding  such  as  the  floods  in  the  mid  1980's  have  silted  in  vast  areas  of 
some  oxbows.  This  phenomenon  reduces  the  benefit  of  flooding  which  is  promoted  in 
some  alternatives.  As  noted  elsewhere,  flooding  due  to  releases  of  cleaner  water  might 
fill  in  wetland  areas  less  than  flooding  caused  by  rainfall  with  its  attendant  sediment 
load. 

Page  3-5 1 .  The  discussion  of  riverine  fisheries  notes  that  one  of  the  values  of 
increasing  flows  in  the  spring  would  be  to  trigger  spawning  while  it  would  not 
effectively  increase  habitat.  This  statement  illustrates  the  futility  of  looking  only  at  one 
factor  of  simulating  a  natural  river  condition.  Simply  approximating  a  natural 
hydrograph  won't  return  the  vast  backwater  system  in  the  lower  river,  won't  recreate 
temperature  conditions,  turbidity,  plant  life  and  other  factors  critical  to  the  health  of  the 
fishery. 
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Page  3-S8  and  following.  The  discussion  of  flood  control  indicates  that  flood 
protection  and  the  reduction  of  loss  is  used  as  the  measure  to  value  flood  control 
features  of  the  system.  Flood  damages  must  also  be  put  into  the  equation  in  order  to 
secure  an  equitable  picture.  Even  during  the  drought,  Sioux  City,  for  example  has 
sustained  much  damage  from  tributary  flows  that  are  related  to  the  system.  These 
damages  offset  the  projected  benefits  and  provide  a  basis  for  identifying  opportunities 
to  improve  flood  control  benefits. 

Page  3-64.  It  is  noted  that  the  study  depletions  do  not  include  tribal  rights.  The  Ft. 
Peck  negotiations  are  complete,  and  the  representations  by  tribal  counsel  are  that  there 
is  no  need  for  Congressional  action  for  the  rights  to  be  perfected.  We  understand  that 
they  maintain  that  they  need  Congress  primarily  to  ratify  a  marketing  scheme.  The 
plan  should  project  what  the  impact  of  the  use  of  these  rights  would  be  on  system 
operation  to  allow  evaluation  of  the  proposed  options  in  the  light  of  what  may  be  the 
ultimate  impact  on  downstream  flows. 

Page  3-66.  The  discussion  of  the  need  for  power  generators  to  respond  to  low  flows 
illustrates  the  speculative  nature  of  this  exercise.  The  need  for  firm  commitments 
would  actually  require  action  to  plan  for  modifications  to  cooling  water  systems  as  soon 
as  the  likely  low  flows  are  known  based  on  the  final  option  that  the  Corps  selects. 
Since  the  time  to  construct  alternative  cooling  is  likely  longer  than  accurate  predictions 
of  drought,  measures  will  need  to  be  evaluated  immediately.  In  those  cases  where  it  is 
technically  and  economically  feasible,  alternatives  would  be  planned.   In  this  event,  we 
anticipate  that  the  costs  of  the  alternatives  will  be  imposed  sooner  and  more  routinely 
than  the  current  study  parameters  anticipate. 

Page  3-76.  It  is  noted  that  lower  flows  will  limit  river  recreational  activity  and  access 
to  marinas.  It  is  not  clear  that  these  limitations  are  included  in  the  assessment  of 
negative  impacts  on  lower  river  recreation. 

Page  3-88.  The  descripuon  of  recreational  activity  fails  to  note  all  of  the  oxbow  lakes 
which  including  Lake  Manawa.  Lewis  and  Clark  Lake,  Snyders  lake  and  Brown's 
Lake,  account  for  the  majority  of  recreational  activity  in  this  reach  of  the  river.   In 
addition,  The  DeSoto  Bend  National  Wildlife  Refuge  also  seems  to  be  missing  from 
this  inventory.  Since  the  riverboat  casino  in  Sioux  City  is  also  operational,  its  impact 
needs  to  be  incorporated  as  weU. 

Page  4-30.  Table  4.5-1  illustrates  the  point  that  Iowa  takes  a  major  share  of  the  losses 
from  the  alternative  management  systems.  In  particular  it  is  interesting  to  note  that  the 
Iowa  reach  is  harmed  by  the  intra-system  regulation  changes  that  would  seem  to  be 
neutral  to  lower  basin  states. 

Page  4-41.  The  discussion  of  cold  water  habitat  gives  rise  to  the  question  of  the 
priority  for  maintenance  of  an  environment  that  is  not  natural  to  the  river  to  support 
fish  that  are  stocked  in  the  river.  It  would  be  more  rational  for  the  Corps  to  do  an 
analysis  of  the  fisheries  in  the  reservoirs  from  the  standpoint  of  maintaining  species 
which  are  native  to  the  Missouri. 

Page  4-63.  Several  tables  such  as  Tables  4.8-1,  4.9-1,  and  4.11-1  offer  comparisons 
with  0/-I-  designations.  It  is  unclear  to  us  what  assumptions,  analyses  or  dollar 
amounts  are  used  as  the  basis  for  making  these  assessments. 
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Page  4-71.  The  inconsistency  of  economic  analysis  creates  another  uncertainty 
regarding  the  comparison  of  uses  based  on  value.   In  the  case  of  hydro-power, 
replacement  costs  are  calculated.  For  thermal  power  production  the  cost  of 
modification  of  systems  or  replacement  of  capacity  are  the  measures.  For  recreational 
use,  a  more  comparable  analysis  might  have  been  the  cost  to  relocate  access  with 
falling  reservoir  levels  and  perhaps  the  cost  of  some  recreationaiists  traveling  to  the 
next  available  location.  If  other  uses  were  evaluated  on  the  same  basis  as  recreation, 
assessment  of  the  value  of  power  production  would  require  the  inclusion  of  the  value  of 
all  business  served  by  electricity,  residential  values  as  well  as  income  streams  for  all 
enterprise.  For  navigation  to  be  viewed  in  a  comparable  light,  the  value  of  all 
enterprise  related  to  moving  and  handling  the  products  as  well  as  all  farms  that  benefit 
from  the  presence  of  navigation  would  be  included  in  the  analysis.  Discussion  on  page 
4-85  recognizes  that  there  are  a  multitude  of  primary  and  secondary  activities  impacted 
by  navigation  or  its  cessation,  but  these  impacts  axe  not  quantified.  While  each  method 
of  calculation  of  the  value  of  uses  may  seem  logical  on  its  own,  they  are  clearly  not 
comparable. 

Page  4-82.  In  the  discussion  on  power  in  4. 13  it  indicates  that  people  in  the  state 
where  a  power  plant  is  located  would  first  bear  the  cost  of  upgrades  to  intake  structures 
and  other  measures.  Power  service  does  not  coincide  with  political  boundaries,  so  that 
customers  "in  that  state"  may  not  be  appropriate,  In  addition,  the  discussion  of  how 
costs  would  be  allocated  regionally  likely  is  inaccurate  in  its  attempt  to  simplify  what 
could  amount  to  a  number  of  operational  options  which  could  affect  who  pays  and  how 
much. 

Page  4-89.  The  discussion  of  the  split  navigation  season  illustrates  the  ethereal  nature 
of  some  of  the  possible  benefits.  While  the  losses  to  the  downstream  economic 

tew  percentage  points  increase. 

Pages  5-2  and  5-4.  These  tables  illustrate  the  point  that  the  differences  between  the 
options  are  essentially  minor,  but  look  more  dramatic  by  the  expansion  of  the  scales. 
As  noted  earlier,  this  method  of  displaying  the  data  obscures  the  reality  that  differences 
in  total  benefits  are  essentially  non-existent. 

Page  5-38  and  following.  The  discussion  here  illustrates  that  there  would  be  beneficial 
value  to  a  Mississippi  River  target  during  some  critical  months  during  drought  years. 
At  the  same  time  it  indicates  at  the  beginning  of  the  discussion  that  none  of  the 
alternatives  includes  a  Mississippi  River  target.  Such  an  addition  would  seem 
appropriate. 

Page  5-64.  This  table  illustrates  the  previously  noted  concern  that  the  definition  of 
wetland  and  riparian  areas  is  not  uniformly  followed  to  the  detriment  of  anyone  trying 
to  compare  the  significance  of  differences  between  options. 

Page  5-146.  This  section  discusses  cold  water  river  habitat.  If  the  pallid  sturgeon  is 
not  benefited  by  cold  water  habitat,  how  can  this  type  of  area  have  a  positive  benefit 
for  the  system?  The  lower  river  has  great  potential  for  improved  warm  water  habitat 
and  should  be  the  focus  for  pallid  sturgeon  recovery  plans. 

Page  5-194.  This  table  provides  another  illustration  that  the  negative  impact  of  the 
changes  on  Iowa. 
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Page  5-199.  We  disagree  with  the  inference  that  Iowa's  thermal  water  quality 
standards  are  applied  in  too  stringent  a  manner.  As  noted  earlier,  the  study  may  under- 
estimate the  real  cost  of  measures  by  power  plants  to  install  alternative  cooling 
measures. 

Page  5-201.  This  table  illustrates  an  unreasonable  burden  on  Iowa  with  the  operation 
of  the  system  under  one  of  several  of  the  alternatives.  It  should  again  be  noted  that  a 
comparison  of  per  capita  benefits  mighr  be  a  better  way  to  illustrate  the  impacts  of 
changes  in  operation. 

Page  5-204.  The  discussion  of  the  impacts  on  hydropower  focus  on  the  increased 
impact  during  the  shorter  critical  21  year  period  as  opposed  to  the  93  year  period  of 
record.   A  similar  analysis  of  navigation  which  included  a  larger  penalty  for  less  than 
full  service  seasons  would  provide  a  more  balanced  picture. 

Page  5-225  and  following.  The  recreational  benefits  would  be  a  more  reasonable 
comparison  if  all  of  the  river  related  recreation  activities  in  Iowa  were  included.  The 
facilities  cited  in  the  discussion  of  page  3-88  above  represent  some  of  the  most 
significant  resources  on  the  river. 

Page  5-228.  Section  5.12.1.1  indicates  that  a  1%  loss  of  flow  due  to  consumptive  uses 
has  caused  the  1  year  non-navigation  season  to  appear  in  the  93  year  period.  This 
sensitivity  to  total  storage  makes  it  all  the  more  important  that  the  Corps  include  likely 
tribal  water  use  and  other  future  potential  depletions  in  some  form  of  analysis  before 
further  reducing  flows  to  lower  river  interests. 

Page  5-230.  This  dialogue  should  be  modified  to  reflect  a  more  significant  reduction  in 
use  based  on  one  or  more  years  of  reduced  service  as  noted  above.  The  current 
discussion  indicates  only  that  non-navigation  seasons  will  cause  long  term  displacement 
of  navigation  traffic. 
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U.  S.  Senate  Environment;  and  Public  Works  CommiLtee 

The  Honorable  Senator  Max  Baucus,  Chairman  > 

Oversight  Hearing:  Review  of  the  Missouri  River  Master  Water  Copntrol  Manual 
Glendive,  Montana 
October  11,  1993 

Testimony  by  Keith  Caster  line 

Senator  Baucus,  Senator  Conrad  and  Members  of  the  Committee: 

My  name  is  Keith  Casterline.   Evelyn,  my  wife,  and  I  farm  in  McCone  County 
about  18  miles  south  of  the  Missouri  River 

In  the  12  years  previous  to  1992  our  farming  production  suffered  because  of 
the  extended  drouth,  but  our  costs  were  still  there. 

The  original  Act,  with  the  Pick-Sloan  Amendment,  has  been  good  for  individual 
farmers  and  ranchers.   It"s  been  good  for  Montana,  especially  Eastern  Montana, 
and  our  Nation. 

The.  Corps  of  Engineers  and  the  Bureau  of  Reclamation  seemed  to  have  done  a 

very  good  job  at  Fort  Peck  in  former  years  of  taming  the  muddy  Missouri,  but 

in  the  Jast  15  years,  or  so,  we  have  all  been  short  of  water.  At  times  like 
that  we  seem  to  become  very  impatient. 

I  believe,  that  throughout  the  Missouri  River  System,  the  most  important 
result  for  us  that  live  in  the  rural  agricultural  areas  was  the  availability 
of  electric  power  to  preference  customers  and  the  formation  of  REA  so  that  we 
could  build  Rural  Electric  Cooperatives. 

The  farms  and  ranches  and  small  towns  that  did  not  have  central  station  power 
then  began  to  pay  electric  bills  for  power  generated  at  a  Coj-ps  of  Engineers 
dam. 

The  sale  of  electricity  has  been  the  important  source  of  payback  to  the 
Federa 1  Governmen  t . 

If  the  procedures  of  handling  the  River  are  changed  too  much,  the  priorities 
as  legislated  will  be  changed.   This  could  lead  to  the  necessity  of  Western 
Area  Power  Administration  to  purchase  power  so  it  can  supply  the  contracts  to 
the  Preference  Customers,  as  has  to  be  done  in  times  of  drouth  and  low  water. 
When  this  happens  the  higher  cost  of  the  purchased  power  is  passed  on  to  the 
consumers. 

I  am  concerned  that  all  the  changes  that  are  being  made  in  the  control  of  the 
river  flow  created  by  catering  to  the  Least  Tern,  Piping  Plover,  Pallid 
Sturgeon,  Snail  Darter,  barge  traffic,  fishing  and  boating,  to  name  a  few  will 
affect  the  generation  of  electricity,  and  would  ,  undoubtedly,  result  in 
higher  costs  to  the  consumers. 

There  should  be  ways  that  these  interests  pay  for  some  of  the  cost, 
especially,  the  extra  costs  incurred  by  changing  the  original  intent. 

Thank  you  very  much  for  your  time  and  the  opportunity  to  attend  the  hearing  in 
Montana. 

Keith  Casterline 
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LAZY  S  RANCH 
Box  1254 
Bismarck,  ND   58502 


October  8,  1993 


Senator  Kent  Conrad 
United  States  Senate 
Washington,  D.C.  20510 


RE:   SENATE  ENVIRONMENT  AND  PUBLIC  WORKS  COMMITTEE 
OVERSIGHT  HEARING  ON  CORPS  OF  ENGINEERS 
MISSOURI  RIVER  MASTER  WATER  CONTROL  MANUAL 


Dear  Senator  Conrad: 

Thank  you  in  advance  for  this  opportunity  to  submit 
commentary  to  the  Senate  Committee  on  this  very  important 
matter.   When  appropriations  are  made  for  repairs  to  the 
Mississippi  River  System  caused  by  the  "Great  Flood  of 
93",  I  hope  North  Dakota's  needs  are  included  amongst  the 
other  high  priorities. 

For  the  past  30  years,  at  least,  the  last  remaining 
stretch  of  open  native  Missouri  River  Valley  bottom  land 
between  Garrison  Dam  and  the  upper  limits  of  Oahe 
Reservoir  has  been  systematically  decimated  by  the  Corps 
shameful,  notorious  operation  of  the  reservoir  system. 
Certain  areas  of  the  river  have  been  losing  up  to  100'  of 
bank  depth  per  year,  adding  to  the  creation  of  more 
sandbars,  shallower  river  depths,  filling  in  of  main 
channels,  etc.   Our  River  Is  Dying!   Many  landowners  are 
fraught  with  despair.   The  Corps,  all  the  meanwhile,  has 
remained  incogitant  to  both  the  environment  and  ownership 
rights.   If  something  doesn't  change,  our  river  will 
become  nothing  but  a  stinky  ditch  filled  with  willows  and 
cattails  and  occasionally  3"  -  4"  of  water  from  the  East 
Bluff  to  the  West  Bluff,  good  only  for  raising  mosquitoes  I 

Really,  what  does  it  take  to  start  bank  stabilization 
projects  -  completely  rip-rapped  if  necessary,  to  prevent 
this  carnage  of  the  land,  and  thereby  keeping  the  river  in 
some  identifiable  channel? 

Senator  Q.  Burdick  (deceased)  started  with  public  meetings 
almost  10  years  ago,  and  to  date,  we  still  have  no  changes 
-  only  lip  service  and  piles  of  printed  rhetoric  1   What 
the  Corps  needs  to  do  is;  "Quit  the  foot-dragging"  and 
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Northern  Improvement  Company 
Page  2 


start  getting  the  job  done!.   We  need  an  agency  that  is 
responsive  to  the  needs  of  the  people  and  our  environment. 
What  is  happening  here  in  North  Dakota,  and  elsewhere,  is 
a  damn  crying  shame!   Giving  the  Corps  the  responsibility 
of  changing  the  "Master  Manual"  is  like  writing  one's  own 
job  description  -  where ' s  the  incentive  to  change?   Looks 
to  me  like  Senator  Max  Baucus  and  crew  are  gonna  have 
their  hands  full!   I  wish  them  great  success  in- this  most 
important  endeavor. 

Sincerely  Yours, 

Duane  Dinius 

Lazy  S  Ranch 

Box  1254 

Bismarck,  ND    58502 

DD/st 
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October  10,1993 


Senator  Baucus  and  Senator  Conrad, 

My  thanks  to  you  and  your  Committee  for  bringing  this 
Oversight  Hearing  to  Eastern  Montana.   Your  concern  for  the 
recreational  benefits  of  Fort  Peck  Lake  are  shared  by  the 
Rock  Creek  Cabin  Association. 

The  Rock  Creek  Recreation  Area  is  located  on  the  Big 
Dry  Arm  of  Fort  Peck  Lake  in  McCone  and  Garfield  Counties, 
32  miles  south  of  the  town  of  Fort  Peck. 

The  demand  for  ser\'ices  and  facilities  on  the  Big  Dry 
Arm  indicates  a  economic  opportunity  for  Eastern  Montana. 
Activities  include;  fishing,  boating,  camping,  sight  seeing, 
hunting,  picnicing,  wildlife  viewing,  nature  study,  and 
general  dispersed  shoreline  use. 

Fort  Peck  produces  multiple  benefits.   Montana  receives 
3.7%  of  these  with  hydropower  being  the  highest  at  7%.   The 
recreational  benefits  created  by  Fort  Peck  are  16.7%  of  the 
total,  with  Montana  receiving  4.2%. 

Fort  Peck  Lake  is  a  resource  of  Montana  and  this 
distribution  of  benefits  appears  inequitable.   The  Montana 
Department  of  Natural  Resources  and  Conservation  data  also 
indicates  Montana's  share  of  flood  control  benefit  is  .2%, 
navigation  is  equal  to  0%,  water  supply  benefit  is  3.7%. 

Fluctuating  lake  levels  to  the  extremes  of  2250  to  2160 
feet  above  sea  level  would  have  disastrous  results  on  the 
Rock  Creek  Recreational  Area  and  all  of  Fort  Peck. 

We  encourage  limiting  the  lowest  draw  down  to  2220. 
De\elopment  of  the  area  into  a  Recreational  Destination 
Point  can  only  occur  with  the  higher  pool  level. 


Sincere ly , 


Art  Gehnert 

Pres  ident 

Rock  Creek  Cabin 

Assoc  iat  ion 
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ARTHUR  A.  LIE 

2001  Grimsrud  Drive 
Bismarck,  North  Dakota  58501 


October  7,  1993 


The  Honorable  Max  Baucus 
Chairman,  U.S.  Senate  Committee 
on  Environment  and  Public  Works 
511  Senate  Hart  Building 
Washington.  DC   20510 

Dear  Senator  Baucus, 

North  Dakota  Senator  Kent  Conrad  has  invited  me  to  participate  in 
the  oversight  hearing  you  and  your  Committee  are  conducting 
regarding  the  Army  Corps  of  Engineers  Missouri  River  Master  Water 
Control  Manual. 

I  appreciate  the  opportunity  to  submit  the  following  statement  for 
the  record: 

In  1953,  when  the  Garrison  Dam  was  closed  and  the  impoundment  of 
waters  filled  Lake  Sakakawea,  it  dissected  the  Fort  Berthold  Indian 
Reservation  into  five  segments,  submerged  the  town  of  Elbowooods, 
requiring  the  relocation  of  hundreds  of  Native  Americans  from  their 
ancient  homelands  including  the  re-interment  of  Indian  remains.  It 
destroyed  the  towns  of  Sanish  and  Van  Hook  and  inundated  a  half- 
million  acres  of  land  including  the  fertile  river  bottom  land  and 
thousands  of  acres  of  native  wood  lands  and  grass  lands.  It 
displaced  countless  established  farm  and  ranch  units,  many  existing 
since  homestead  days.  In  fact,  "it  is  a  flood  that  came  and 
stayed. " 

The  original  provisions  of  the  Pick-Sloan  plan  called  for  diversion 
of  Missouri  River  waters  to  central  and  eastern  North  Dakota  for 
the  beneficial  uses  that,  to  some  degree,  was  supposed  to  mitigate 
for  our  state  the  negative  impact  of  the  half  million  acres  flooded 
by  the  reservoir. 

Garrison  Dam  is  one  of  six  mainstream  dams  on  the  Missouri  River 
for  the  purpose  of  providing  flood  control,  navigation,  hydro- 
electric power,  irrigation,  and  recreation.  North  Dakota  has 
patiently  waited  forty  years  for  Congress  to  honor  its'  commitment 
to  complete  the  now  modified  Garrison  Diversion  Project.  In  the 
course  of  these  forty  years  a  recreation  and  fishing  industry  has 
developed  on  Lake  Sakakawea  of  significant  economic  importance  to 
our  state.  The  unusual  draw  down  of  the  Lake  during  recent  drought 
years,  to  sustain  navigation  downstream,  created  a  devastating 
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impact  upon  this  new  industry.  Marine  and  resort  facilities  were 
left  high  and  dry.  The  reservoirs  upstream  are  available  for 
maximum  storage  in  high  water  years  for  the  protection  and  benefit 
of  down  stream  users.  Therefore,  in  years  of  drought  and  low  flows 
of  water,  fairness  dictates  that  down  stream  uses  should  be 
curtailed  in  deference  to  the  needs  of  upstream  states.  Without 
the  contribution  of  storage  reservoirs  by  upstream  states,  with 
accompanying  negative  impacts,  the  entire  river  basin  control 
system  could  not  exist. 

It  is  therefore  incumbent  upon  the  Congress  and  the  Corps  of 
Engineers  to  re-evaluate  and  update  the  Missouri  River  Master 
Control  plan  to  the  end  that  upstream  states  that  have  given  so 
much  will  not  suffer  the  intolerable  consequences  of  the  past 
several  years  of  low  water  storage. 

Thank  you  for  the  opportunity  to  submit  my  views. 

Sincerely, 

Arthur  A.  Link 

North  Dakota  House  of  Representatives  1947- '71 
United  States  House  of  Representatives  1972- '73 
Governor  of  North  Dakota  1973- '81 
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STATEMENT 
William  R.  Mills 
October  1,  1993 

The  examination  of  the  priorities  of  flow  control  of  the 
Missouri  River  require  both  reference  to  the  past  and  to  the 
future . 

In  the  past  the  flow  was  controlled  to  prevent  flooding 
downstream  from  the  Dakotas  but  allowed  deliberate  flooding  of 
the  Dakotas . 

For  example,  the  Missouri  River  Inter-Agency  Commission 
determined  it  was  dangerous  to  release  over  15,000  cubic  foot  a 
second  under  ice  cover.   So  winter  releases  are  still  thus 
curtailed  at  the  Nebraska  line.   This  protects  the  people 
downstream  from  the  Dakotas. 

However,  winter  releases  under  ice  cover  of  30,000  cubic 
feet  per  second  which  are  made,  but  contained  in  the  Dakotas, 
cause  a  great  deal  of  damage  to  the  Dakotas.   Between  Garrison 
Dam  and  Bismarck  seventy  acres  of  privately  owned  high,  dry  land 
each  year  is  washed  away.   And  as  the  General  Accounting  Office 
found  in  their  investigation,  the  Missouri  at  and  below  Bismarck 
is  becoming  a  wide,  shallow  water  body  with  many  sand  bars. 
What  the  high  water  flows  scours  off  the  bottom  and  washes  off 
the  shores  flows  downstream  to  Bismarck  where  the  current 
diminishes  due  to  the  backwater  effect  from  the  Oahe  Reservoir. 
(GAO,  Water  Resources,  March  1988) 

Releases  at  the  Nebraska  border  are  high  in  the  summertime 
to  provide  downstream  states  with  a  nine  foot  deep,  three 
hundred  foot  wide,  channel.   These  releases  make  hydro  power  in 
the  summertime.   (9  Oct  89,  Senate  Subcommittee  on  Water  and 
Power,  p.  242) 
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But  in  the  wintertime,  hydro  power  ie  made  in  the  Dakotae 
by  the  tremendous  releases  that  drain  Garrison  Reservoir  each 
winter. 

To  appreciate  the  problem,  reference  to  the  past  is 
significant.   In  1950  the  Corps  wanted  for  Oahe  Reservoir  all 
the  land  to  the  Bismarck-Mandan  Memorial  Bridge.   In  1954 
Senator  Young  made  the  Corps  move  the  taking  line  11.2  miles 
downstream  from  the  bridge. 

However,  the  Corps  would  flood  private  land  and  get  it  wet 
and  then  call  it  wetland  and  then  claim  jurisdiction.   They 
would  not  let  you  protect  it.   But  the  courts  in  the  Fort  Pierre 
case  held  that  the  Corps  could  not  acquire  jurisdiction  in  this 
dubious  manner. 

Meanwhile  the  Corps  was  flooding  land  in  the  11.2  mile  area 
below  the  Bismarck-Mandan  Memorial  Bridge.   So  two  corporations, 
who  owned  most  of  the  private  waterfront  in  that  area,  brought 
an  action  in  the  United  States  Court  of  Claims  in  1981.   That 
court  was  just  below  the  United  States  Supreme  Court,  and  its 
judges  were  the  most  prestigious  and  had  lifetime  terms. 

The  United  States  Justice  Department  always  represented  the 
defendant,  the  United  States.   But  United  States  Attorney 
General  Ed  Meese  did  not  like  litigation  in  an  independent 
court.   The  prestigious  United  States  Court  of  Claims  was 
trashed  and  in  its  place  the  Claims  Court  was  formed.   These  new 
judges  needed  approval  every  few  years,  which  means  their 
selection  and  tenure  would  be  controlled  by  the  lawyer  for  the 
defendant  in  all  the  cases. 

But  about  1984,  after  the  Fort  Pierre  decision,  the  Corps 
didn't  want  to  rely  on  Ed  Meese  and  they  announced  they  were 
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buying  six  thousand  acres  of  land  at  Bismarck  so  they  could  keep 
flooding  it. 

In  came  Congressman  Byron  Dorgan  who  called  in  the  Corps 
and  met  with  all  the  affected  people.   When  he  got  through,  the 
Corps  was  back  to  where  Senator  Young  had  left  them  thirty  years 
earlier. 

But  during  the  hearings  Congressman  Dorgan  had  ordered  the 
Corps  to  make  a  report  on  what  they  were  doing  and  by  what 
authority.  The  federal  constitution  is  different  from  the 
state's  and  under  the  United  States  Constitution,  only  Congress 
can  authorize  the  taking  of  private  property  for  public  use  and 
Congress  had  not  approved. 

Meanwhile,  in  the  Claims  Court,  Anchor  Estates  and 
Dakotaville  had  the  studies  and  records  under  subpoena.   Ed 
Meese's  Justice  Department  ordered  the  records  and  report 
destroyed.   Dorgan  ordered  the  report  produced. 

The  Corps  found  itself  between  a  rock  and  a  hard  place,  so 
they  destroyed  all  the  records  and  all  copies  of  the  report, 
except  two  copies  of  the  report  sent  to  the  North  Dakota  State 
Water  Commission  to  appease  Dorgan.  I  stole  one. 

In  the  Claims  Court  I  applied  for  an  order  that  the 
Attorney  General  be  required  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  for  destruction  of  evidence  that 
was  under  subpoena . 

But  no  one  ever  said  Ed  Meese  was  not  cunning. 

On  February  11,  1987,  three  things  happened. 

I.   Ed  Meese  advised  the  President  that  even  though  both 
houses  of  Congress  had  voted  against  the  raise,  they  did  not  do 
it  right  and  every  Senator  and  every  Congressman  and  every 
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Federal  Judge  got  a  raise.   Judge  Yok ,  who  would  have  to  rule  on 
Ed  Meese  and  accomplices'  contempt,  got  $10,000  a  year  extra. 

II.  Judge  Yok  threw  out  the  cases  of  Anchor  Estates  and 
Dakotaville  and  ruled  the  contempt  was  thereby  moot.   (It  can't 
be  murder  because  the  victim  died.) 

III.  Senator  Burdick  held  a  hearing  of  a  United  States 
Senate  Subcommittee  in  Bismarck  that  day,  where  I  and  many 
others  testified.   Senator  Burdick  then  called  on  the  General 
Accounting  Office  for  an  investigation. 

While  the  case  was  appealed  to  a  clever  little  appeals 
charade  created  with  the  "Claims  Court",  they  held  against 
Dakotaville  and  Anchor  Estates.  They  got  a  raise,  too.   But  an 
unusual  thing  happened.   They  ordered  that  their  written  opinion 
in  this  case  not  be  published. 

So  forward  went  the  landowners  with  a  Petition  to  the 
United  States  Supreme  Court  for  a  Writ  of  Certiorari.   Writ 
denied.   (Petition  for  Certiorari,  Anchor  Estates  vs.  U.S.) 

As  is  pointed  out,  currently  on  television,  these  petitions 
are  reviewed  by  young  law  clerks  graduated  and  adjusted  at 
prestigious  schools,  who  summarize  petitions  for  eight  of  the 
nine  judges.   The  news  reports  express  some  question  as  to  the 
high  number  of  writs  granted  in  titillating  dirty  words  cases. 
No  one  seems  confused  that  cases  giving  judges  money  are  not 
recommended  for  review  and  reversal. 

SIIMMRI 

For  many  years  the  law  had  been  that,  on  navigable  rivers, 
the  United  States  had  a  flowage  easement  up  to  the  ordinary 
highwater  mark.   No  one  questions  the  right  to  flood  to  this 
level . 
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The  Army  Corps  of  Engineere  has  etudied  and  pronounced  that 
this  ordinary  high  water  mark  is  reached  at  Bismarck  on  an  open 
river  discharge  from  Garrison  dam  of  20,000  cubic  foot  a 
second.   Any  release  in  excess  of  this  amount  floods  private 
property  which  would  be  a  taking  not  authorized  by  Congress. 
This  is  not  permissible. 

The  Missouri  River  Master  Water  Control  Manual  should 
adjust  itself  to  legality.   Any  planned  deviation  would 
constitute  a  criminal  conspiracy.   Not  unusual,  but  not 
appropriate . 

So  what  is  the  solution  and  what  should  the  manual  provide? 

I.  No  releases  from  Garrison  Dam  should  be  made  in  excess 
of  20,000  cubic  feet  a  second  and  water  releases  under  ice  cover 
should  not  exceed  15,000  cubic  feet  a  second. 

II.  If  there  is  excess  water,  do  Garrison  Diversion  as  the 
white  man  promised  many  moons  ago  when  they  flooded  the  best 
farm  land  except  for  the  Red  River  Valley. 

III.  If  there  is  still  more  water  to  release,  get  out  the 
old  Panama  Canal  Kit  and  dig  out  the  channel  at  Bismarck.   We 
are  entitled  to  as  much  consideration  as  Bob  Dole's  Kansas  and 
more  consideration  than  unwed  mothers  and  Russia. 


William  R.  Mills 
2904  Langer  Lane 
Bismarck,  ND  58504 
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Ofelala  Sioux  Tribe 

BoxH 

Pine  Ridge,  South  Dakota  57770 

(605)867-5821 

Fax:(605)867-1004 


OWce  ol  the  President 
JOHN  YELLOW  BIRD  STEELE 


October  26,  1993 


The  Honorable  Max  Baucus,  Chairman 

Senate  Environmental  and  Piiblic  Works  Committee 

United  States  Senate  -  SD-456 

Washington,  D.C.    20510 


Dear  Senator  Baucus: 


The  Oglala  Sioux  Tribe  of  the  Pine  Ridge  Indian  Reservation,  South 
Dakota,  respectfully  requests  that  our  statement  be  included  in  the 
record  of  the  hearing  conducted  by  your  Committee  in  Glendive , 
Montana,  on  October  11th,  1993.  The  purpose  of  that  hearing  was  to 
review  the  preparation  of  the  Master  Water  Control  Manual  for  the 
Missouri  river,  which  is  being  prepared  by  the  U.S.  Army  Corps  of 
Engineers  in  Omaha,  Nebraska. 

Yoirr  hearing  was  timely.  One  week  earlier,  the  Corps  of  Engineers 
had  reviewed  the  preliminary  draft  Environmental  Impact  Statement 
for  the  Master  Manual  at  a  meeting  in  Omaha  involving  the  feaerai 
agencies,  states,  and  Indian  tribes  with  interest  in  the  Missouri 
River.  The  tribes  of  the  basin  have  considerable  rights,  title  and 
interest  in  the  waters  of  the  Missouri  River,  and  the  Oglala  Sioux 
Tribe  was  represented  in  the  Omaha  meeting.  The  Tribes'  rights  are 
not  being  properly  considered. 

I  have  enclosed  a  statement  on  behalf  of  the  Oglala  Sioux  Tribe 
that  describes  the  particular  concerns  of  my  tribe  and  its 
membership.  Your  careful  attention  to  these  matters  is  important 
to  us.  It  is  now  clear  beyond  question  that  the  assistance  of  the 
Congress  will  be  required  to  protect,  preserve  and  restore  Indian 
water  rights  in  the  Missouri  River,  its  tributaries  and  the 
aquifers  of  the  basin. 


XC^ 
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October  26,  1993 

The  Honorable  Max  Baucus,  Chaiman 

Senate  Environmental  and  Public  Works  Comiittee 

Washington,  D.C. 

Page  Two. 

It  is  respectfully  requested  that  the  statement  of  the  Oglala  Sioux 
Tribe  be  included  in  the  record  of  the  Glendive  hearing.  It  is  my 
hope  and  that  of  my  tribe  that  your  Committee  will  hold  additional 
hearings  to  address  these  crucial  issues. 

sincerely , 

OGLALA  LAKOTA  NATION 


cc:  file 
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STATEMENT  OF  JOHN  STEELE,  PRESIDENT 

OGLALA  SIOUX  TRIBE  OF  THE 

PINE  RIDGE  INDIAN  RESERVATION 

HEARING  BEFORE  THE  SENATE  COMMITTEE  ON 
ENVIRONMENT  AND  PUBLIC  WORKS,  OCTOBER  11,  1993 


Attached  to  this  statement  is  Resolution  93-160,  dated  October  20,  1993,  of  the  Ogiala 
Sioux  Tribe  from  the  Pine  Ridge  Indian  Reservation,  South  Dsikota  (Appendix  A).  The 
Resolution  rejects  the  Review  and  Update  of  the  Master  Water  Control  Manual  for  the  Missouri 
River  prepared  by  the  Corps  of  Engineers  because  it  fails  to  properly  account  for  the  Winters 
doctrine  reserved  rights  of  the  Ogiala  Sioux  Tribe  and  its  membership  and  continues  the  long- 
standing policy  of  the  Corps  of  Engineers  and  other  federal  agencies  to  diminish  Indian  Winters 
doctrine  water  rights  and  to  force  resolution  of  those  water  rights  in  state  court  adjudications. 
State  court  adjudications  are  an  unacceptable  forum  to  the  Ogiala  Sioux  Tribe.  Moreover, 
negotiations  with  the  States  of  Nebraska  and  South  Dakota  are  unacceptable  because  the  water 
necessary  to  full  our  rights  is  committed  to  non-Indians  that  have  trespassed  upon  our  prior  and 
paramount  rights.  Good  faith  negotiations  cannot  be  considered  when  non-Indians  are  in 
possession  of  the  water  supplies  necessary  to  fulfill  our  Winters  doctrine  rights. 

The  Master  Manual  of  the  Corps  of  Engineers  is  rejected  by  the  Ogiala  Sioux  Tribe  for 
the  reason  that  it  not  only  fails  to  preserve  and  protect  the  Winters  doctrine  rights  of  the  Ogiala 
Sioux  and  other  tribes,  it  promotes  and  encourages  continued  reliance  by  federal  agencies,  states 
and  private  water  users  on  Indian  reserved  water  rights.  The  principle  uses  of  Indian  Winters 
doctrine  water  rights  by  federal  agencies  are  for  hydropower  production  on  the  mainstem 
Missouri  River,  barge  traffic  in  the  lower  Missouri  and  Mississippi  rivers  and  maintenance  of 
habitat  for  environmental  purposes,  including  endangered  species.  The  failure  of  the  Corps  to 
properly  account  for  Winters  doctrine  water  rights  of  the  tribes  is  underscored  in  the  following 
underlying  premise  of  the  Master  Manual: 

. . .  Stiddy  considered  only  existing  consumptive  uses  and  depletions;  therefore,  no  potential 
tribal  water  rights  were  considered.  Future  modifications  to  system  operations,  in 
accordance  with  pertinent  legal  requirements,  will  be  considered  as  tribal  water  rights 
are  quantified  in  accordance  with  applicable  law  arul  actually  put  to  use.  Thus,  while 
existing  depletions  are  being  considered,  the  Study  does  not  prejudice  any  reserved  or 
aboriginal  Indian  water  rights  of  the  Missouri  Basin  tribes.  (PDEIS,  Review  and  Update 
of  Master  Water  Control  Manual,  Missouri  River,  Pg.  3-64). 

The  Oglaia  Sioux  Tribe  rejects  this  basic  postulate  of  the  Corps  of  Engineers  in  the  Master 
Manual  and  denies  that  our  rights  are  not  prejudiced  by  the  postulate.  All  conclusions  by  the 
Corps  of  Engineers  respecting  the  availability  of  water  for  generation  of  hydropower,  trafficking 
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of  barges  on  the  lower  Missouri  and  Mississippi  rivers,  environmental  enhancement,  and 
protection  of  threatened  and  endangered  species  is  predicated  upon  a  denial  that  the  Indian  water 
rights  exist  unless  they  are  not  adjudicated  ...in  an  appropriate  legal  forum  or  by  compact... 
(PDEIS,  p.  3-64). 

It  is  repeated  here  for  emphasis  that  all  conclusions  drawn  by  the  Corps  of  Engineers 
(with  respect  to  the  307  alternatives  investigated  in  the  preliminary  draft  EIS  and  the  seven 
alternatives  analyzed  in  greater  detail)  are  invalid  with  regard  to  the  amount  of  hydropower 
generation,  water  available  for  barge  traffic,  water  available  for  environmental  enhancement  and 
water  available  for  threatened  and  endangered  species  because  the  vested  rights  of  the  Indian 
tribes,  including  the  Oglala  Sioux,  have  not  been  taken  in  account  whether  those  rights  are 
decreed  in  an  appropriate  legal  forum,  compacted  with  a  state,  unadjudicated  or  not  compacted 
with  a  state.  The  existence  of  the  rights  remains  the  same  whether  adjudicated,  compacted, 
unadjudicated  or  uncompacted.  The  rights  exist  and  are  vested.  Only  the  quantity  of  the  water 
right  is  at  issue.  On  the  Pine  Ridge  Indian  Reservation,  investigations  conducted  by  the  United 
Sioux  Tribes  in  1979  disclose  670,500  irrigable  acres  within  the  reservation  and  an  annual  water 
requirement  of  3.0  million  acre  feet.  Thus,  when  compared  with  the  natural  flow  of  the 
Missouri  River  at  Sioux  City  of  28.4  million  acre  feet  annually,  it  is  clear  that  the  unadjudicated, 
uncompacted  rights  to  the  use  of  water  of  the  Oglala  Sioux  Tribe  are  significant. 

The  Oglala  Sioux  Tribe  is  joining  with  other  tribes  of  the  Missouri  River  basin  and  across 
the  Western  United  States  to  seek  Congressional  action  to  stop  McCarran  Amendment  cases. 
McCarran  Amendment  adjudications  in  the  states  are  apparently  the  . .  .appropriate  legal  forum. . . 
that  the  Corps  of  Engineers  would  suggest  to  the  tribes  for  quantification  of  their  valuable  rights 
to  the  use  of  water.  In  the  Missouri  River  Basin,  McCarran  Amendment  cases  are  on-going  or 
have  been  concluded  in  the  States  of  Wyoming  and  Montana.  In  Wyoming  the  Wind  River 
adjudication,  involving  the  substantial  water  rights  of  the  Arapaho  and  Shoshone  Tribes, 
provides  the  example  of  the  tragedy  which  befalls  Indian  tribes  when  their  water  rights  are 
adjudicated  in  state  courts,  a  process  embraced  by  the  United  States  Supreme  Court  in  its 
interpretation  of  Congressional  intent  of  a  section  of  the  1953  Appropriations  Act  for  the 
Department  of  Justice  and  other  federal  agencies  known  as  the  McCarran  Amendment. 

The  decisions  of  the  Wyoming  Supreme  Court  in  the  Wind  River  decision  were  a  travesty 
for  the  Indian  people.  Appendix  B  of  this  testimony  summarizes  the  impacts  of  the  Wind  River 
decision.  Basically,  all  rights  of  the  Tribe  were  denied,  with  the  exception  of  water  currently 
used  by  Indians  and  non-Indians  for  irrigation  on  the  Wind  River  Indian  Reservation  and  future 
rights  to  develop  approximately  50,000  acres  with  an  annual  water  requirement  of  approximately 
188,000  acre  feet.  The  tribes  were  denied  rights  to  ground  water,  water  for  aesthetic  purposes, 
water  for  industry  and  minerals,  water  for  forests  and  water  for  fish  and  wildlife  preservation. 
The  Wyoming  Supreme  Court  denied  these  rights  of  the  Arapaho  and  Shoshone  Tribes,  despite 
recognition  by  the  United  States  in  the  Treaties  of  1 85 1  and  1868  that  the  tribes  possessed  a  vast 
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territory,  part  of  which  would  be  made  available  to  the  United  States  and  its  citizens  and  the 
remaining  part  of  which  would  be  made  into  a  permanent  tribal  homeland  with  the  preservation 
of  sufficient  resources  to  sustain  a  viable  economy  and  environment  for  the  tribe  and  its 
membership.  The  potential  for  developing  this  viable  economy  and  preserving  the  environment 
was  stripped  away  by  the  Wind  River  decision. 

Also  in  Appendix  B  the  actions  of  the  United  States  Supreme  Court  in  reviewing  the 
Wind  River  case  are  presented.  Of  particular  concern  to  the  Oglala  Sioux  Tribe  is  the  fact  that 
the  United  States  Supreme  Court  was  willing  to  hear  the  issue  of  sensitivity .  For  over  a  century, 
non-Indians  have  trespassed  upon  Indian  water  rights,  including  those  of  the  Wind  River, 
Arapaho  and  Shoshone  Tribes.  In  the  closing  days  of  the  20th  century,  the  United  States 
Supreme  Court  is  apparently  more  concerned  that  non-Indian  trespassers  will  be  treated  with 
sensitivity  when  Indian  water  rights  are  adjudicated  than  preserving  the  rights  of  the  tribes. 
Apparently  there  is  concern  that,  even  though  the  tribes'  rights  are  severely  diminished,  there 
is  potential  for  affecting  non-Indian  trespassers  that  are  relying  on  those  diminished  rights. 
Shockingly,  the  United  States  Supreme  Court  not  only  heard  the  issue  of  sensitivity,  the  highest 
Court  in  the  land  reached  a  tie  vote  on  the  issue.  Had  one  more  Justice  voted  against  the  tribes, 
all  tribes  of  the  Nation  would  now  be  subjected  to  a  test  of  whether  our  prior  and  superior  rights 
to  the  use  of  water  infringe  upon  non-Indian  water  users  that  have  trespassed  upon  our  water 
rights. 

There  is  a  need  for  reform.  Congress  must  take  action  to  protect  the  Oglala  Sioux  and 
other  tribes  of  the  Missouri  River  Basin  from  the  barbarous  treatment  of  the  state  courts  and 
from  the  desire  of  the  United  States  Supreme  Court  to  confirm  the  will  of  the  state  courts.  It 
is  urged  here  that  Congress  consider  a  moratorium  on  McCarran  Amendment  cases  now 
proceeding  or  expected  to  proceed  in  the  Western  States.  These  cases  are  not  only 
systematically  destroying  Indian  water  rights,  they  are  destroying  the  dignity  of  the  Indian  people 
and  the  dignity  of  those  throughout  the  Nation  that  seek  justice,  rather  than  judicial  desparation, 
in  the  solution  of  our  problems. 

The  Corps  in  the  Master  Manual  ignores  Indian  water  rights  and  directs  the  tribes  to... an 
appropriate  legal  forum. . .  The  Oglala  Sioux  deny  that  McCarran  Amendment  cases  are  ...an 
appropriate  legal  forum. . .  By  forcing  the  tribes  to  have  their  water  rights  adjudicated  or  settled 
by  compact,  the  Corps  encourages  the  federal  agencies  to  continue  to  rely  on  Indian  water  for 
the  generation  of  hydroelectricity  at  the  mainstem  dams,  encourages  the  downstream  states  to 
continue  to  rely  on  Indian  water  for  the  maintenance  of  barge  traffic,  places  false  reliance  on 
Indian  water  rights  for  enhancement  of  the  environment,  and  founds  the  protection  of  threatened 
and  endangered  species  upon  Indian  water. 

If  not  adjudicated  in  an  appropriate  legal  forum,  the  Corps  suggests  that  the  tribes  can 
determine  their  water  rights  by  compact.  The  Oglala  Sioux  Tribe  rejects  the  proposition  that 
a  proper  determination  of  our  reserved  rights  can  be  made  by  negotiated  settlement  resulting  in 
a  compact  with  the  States  of  Nebraska  or  South  Dakota. 
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In  Montana,  the  process  of  negotiated  settlement  is  on-going.  Compacts  have  been 
developed  between  the  State  of  Montana  and  the  Fort  Peck  Tribes  and  between  the  State  of 
Montana  and  the  Northern  Cheyenne  Tribe.  In  the  former  case,  the  State  of  Montana  has  no 
interest  in  the  outcome  of  the  compact.  The  Fort  Peck  Indian  Reservation  is  located  at  the 
downstream  border  of  Montana.  The  citizens  of  the  State  are  not  disadvantaged  in  any  manner 
by  whatever  agreement  the  tribes  and  the  State  enter  into.  But  it  is  immoral  for  the  State  of 
Montana  to  reach  agreement  with  the  Fort  Peck  Tribes  that  places  greater  burden  on  the 
downstream  tribes  (of  which  there  are  many)  to  derive  their  V/inters  doctrine  rights  from  a 
limited  supply  with  greater  competition  from  non-Indians.  The  Oglalas  support  the  Sioux  and 
Assiniboine  Tribes  of  the  Fort  Peck  Indian  Reservation  as  to  the  quantity  and  nature  of  their 
rights  to  the  use  of  water.  But  the  Oglala  Sioux  Tribe  cannot  accept  the  arbitrary  and  capricious 
settlement  tactics  of  the  State  of  Montana,  because  they  affect  us. 

Foremost  in  the  settlement  process  in  the  State  of  Montana  is  the  threat  of  litigation.  All 
tribes  in  the  State  have  been  sued  by  Montana  in  a  purported  McCarran  Amendment  lawsuit. 
With  the  lawsuit  as  leverage,  the  State  offers  negotiated  settlement.  The  negotiated  settlement 
invariably  is  founded  upon  the  preservation  and  protection  of  the  state-created  water  rights  of 
non-Indians  that  have  trespassed  upon  the  vested  rights  of  the  tribe.  This  foundation  is  harsh. 
The  tribes  know  that  state  court  adjudication  will  result  in  a  Wind  River-like  decision  or  worse. 
Setdement  may  not  be  attractive  to  the  Montana  tribes,  but  it  is  more  attractive  than  the  indignity 
of  a  state  decree  sharply  diminishing  the  rights  of  the  tribes.  It  is  believed  by  the  Oglala  Sioux 
Tribe  that  history  will  condem  the  forced-negotiation  package  of  the  State  of  Montana.  This  is 
particularly  true  when  considering  the  fact  that  the  State  of  Montana  expects  to  diminish  the 
Indian  reserved  rights  to  the  use  of  water  to  such  an  extent  that  the  State  itself  can  reserve  water 
for  future  non-Indian  purposes.  The  Governor  of  Montana  has  written  the  Corps  of  Engineers 
asking  that  the  reserved  water  rights  of  the  State  of  Montana  be  considered  in  the  analysis  of  the 
Master  Manual. 

The  Oglala  Sioux  Tribe  resides  on  the  Pine  Ridge  Indian  Reservation,  largest  of  the 
remnants  of  the  Great  Sioux  Reservation.  The  Great  Sioux  Reservation  was  created  from  a  part 
of  the  area  recognized  by  the  United  States  in  the  Treaty  of  1851  as  Sioux  territory.  Sioux  lands 
in  1851,  according  to  the  United  States,  extended  well  south  into  Nebraska,  west  along  die  Platte 
River  in  Colorado  and  Wyoming,  to  the  Powder  River  in  Montana  and  to  the  Heart  River  in 
North  Dakota.  The  territory  extended  past  the  Missouri  River  on  the  east.  In  1868,  the  United 
States  entered  into  a  treaty  that  established  the  Great  Sioux  Reservation  as  all  of  South  Dakota 
west  of  the  east  bank  of  the  Missouri  River.  In  1889,  Congress  broke  apart  the  Great  Sioux 
Reservation  into  nine  smaller  parts,  of  which  the  Pine  Ridge  Indian  Reservation  is  one.  The  six 
principle  water  sources  of  the  Great  Sioux  Reservation  were  the  Missouri  River,  Grand  River, 
Morreau  River,  Cheyenne  River,  White  River  and  the  Ogallala  Aquifer.  The  Winters  doctrine 
water  sources  of  the  Pine  Ridge  Indian  Reservation  include  the  Cheyenne  River,  White  River, 
Ogallala  Aquifer  and  Missouri  River.  Congress  has  authorized  our  diversion  from  die  mainstem 
Missouri  River  in  Public  Law  100-516,  the  Mni  Wiconi  Rural  Water  Project  Act. 
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The  water  supplies  necessary  to  fulfill  our  Winters  doctrine  rights  on  the  White  and 
Cheyenne  Rivers  are  being  utilized  by  the  Whitney  Irrigation  Project  in  Nebraska  and  the 
Angostura  Federal  Reclamation  Project  in  South  Dakota,  respectively  (Appendix  C).  Those 
projects,  among  numerous  smaller  projects,  dominate  the  use  of  those  streams.  The  remaining 
water  supplies  are  so  erratic  and  so  poor  in  quality  that  the  Oglala  Sioux  Tribe  finds  them  unfit 
for  use.  Until  such  time  as  the  United  States  can  restore  the  rights  of  the  Oglala  Sioux  to  those 
streams,  the  tribe  must  derive  its  water  supplies  from  the  Missouri  River  and  the  Ogallala 
Aquifer.  Because  the  United  States  has  undertaken  or  assisted  in  the  developments  that  have 
diminished  our  water  supplies  on  the  White  and  Cheyenne  Rivers,  the  Oglala  Sioux  Tribe  is 
entitled  to  a  replacement  supply  from  the  Missouri  River.  The  best  use  of  the  replacement 
supply  of  the  Oglala  Sioux  Tribe  is  in  the  production  of  hydropower  at  the  mainstem  dams,  in 
the  support  of  barge  traffic,  in  environmental  enhancement,  in  protection  of  endangered  species 
and  for  other  mainstem  purposes.  Therefore,  the  Oglala  Sioux  Tribe  claims  rights,  title  and 
interest  in  the  water  used  by  the  United  States  for  these  purposes.  The  Master  Manual  of  the 
Corps  of  Engineers  does  not  distinguish  between  the  water  rights  of  the  Oglala  Sioux  Tribe  in 
the  Missouri  River  and  the  surplus  waters  of  the  United  States.  By  failing  to  distinguish  between 
the  Oglala  waters  and  the  surplus  waters  of  the  United  States,  there  is  no  separation  of  the 
benefits  totaling  $1,277  billion  annually  into  those  produced  by  the  respective  owners.  It  is  the 
desire  and  intent  of  the  Oglala  Sioux  Tribe  to  participate  in  die  benefits  of  the  Missouri  River 
Basin  project  in  accordance  with  the  Oglala  contribution  of  water  supply,  albeit  a  replacement 
supply. 

The  Oglala  Sioux  Tribe  and  its  membership  seeks  the  development  of  a  sound  policy  by 
the  Congress  of  the  United  States  that  will  preserve,  protect,  restore  and  develop  the  water 
resources  and  water  rights  that  we  possess  in  the  Missouri  River,  its  tributaries  and  its  aquifers. 
As  presented  earlier  in  this  testimony,  the  practices  of  the  states  in  arriving  at  decisions 
respecting  the  nature  and  extent  of  the  Winters  doctrine  water  rights  of  the  tribes  are  barbarous 
and  must  be  discontinued.  We  are  confident  that,  in  a  period  when  the  nation  has  resolved  its 
differences  with  the  world  superpowers,  attention  can  be  directed  to  internal  matters.  The 
proper  resolution  of  the  water  rights  of  the  Oglala  Sioux  and  other  tribes  of  the  Missouri  River 
Basin  is  one  of  the  most  important  tasks  that  could  be  undertaken  by  Congress  and  one  that  is 
needed  to  avoid  the  travesty  brought  by  McCarran  Amendment  cases,  which  travesty  was  given 
impetus  by  the  Corps  of  Engineers  in  its  Master  Manual. 
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APPENDIX  A 


RESOLUTION  NO.93-160 

RESOLUTION  OF  THE  OGLALA  SIOUX  TRIBAL  COUNCIL 
OF  THE  OGLALA  SIOUX  TRIBE 
(An  Unincorporated  Tribe) 

RESOLUTION  OF  OGLALA  SIOUX  TRIBAL  COUNCIL  REJECTING  THE  MISSOURI 
RIVER  MASTER  MANUAL. 

WHEREAS,  the  Oglala  Sioux  Tribe  has  valuable  Winters  Doctrine 
reserved  water  rights  in  the  Cheyenne  River,  White  River,  Little 
White  River,  High  Plains  Aquifer,  Tributaries  to  the  aforementioned 
water  sources  and  to  the  Missouri  River,  and 

WHEREAS,  the  reserved  water  rights  of  the  Oglala  Sioux  Tribe 
and  its  membership  stem  from  treaties  with  the  United  States, 
including,  but  not  limited  to,  the  Treaties  of  1851  and  1868,  and 

WHEREAS,  federal  agencies,  such  as  the  Bureau  of  Reclamacion 
and  Corps  of  Engineers,  after  the  U.S.  Supreme  Court  decision  in 
the  Winters  Case  in  1908  and  before  the  enactment  of  the  1944  Flood 
Control  Act,  which  approved  the  Missouri  River  Basin  Pick-Sloan 
program,  developed  the  Milk  River  Project,  Fort  Peck  Dam,  St. 
Mary's  River  diversion.  International  Boundary  Water  Treaty  between 
Canada  and  the  United  States  and  other  projects  throughout  the 
Missouri  River  Basin  and  Western  States  that  ignored  the  prior  and 
superior  rights  tot  he  use  of  water  by  the  Indian  tribes,  including 
the  Oglala  Sioux  Tribe.  These  water  projects  benefitted  non- 
Indians  to  the  detriment  of  the  Indian  tribes,  for  they  relied  upon 
the  unused  reserved  water  rights  of  the  Tribes,  and 

WHEREAS,  agents  of  the  United  States,  including  the  Secretary 
of  the  Interior,  did  not  take  steps  to  protect  and  preserve  the 
tribes  Winters  Doctrine  reserved  rights  to  the  use  of  water  and 
supported  projects,  such  as  the  Whitney  Irrigation  District,  which 
utilizes  the  dependable  flow  of  the  White  River  in  Nebraska  and 
relies  on  the  unused  reserved  water  rights  of  the  Oglala  Sioux 
Tribe  to  the  detriment  of  the  Oglala  Sioux  Tribe,  and 

WHEREAS,  with  the  approval  of  the  Missouri  River  Basin  Pick- 
Sloan  program  by  Congress  in  the  1944  Flood  Control  Act,  the  Indian 
tribes  of  the  Missouri  River  Basin,  including  the  Oglala  Sioux 
Tribe,  were  assured  and  were  confident  that  part  of  their  Winters 
Doctrine  reserved  water  rights  would  be  developed  for  the  benefit 
of  the  Tribes  as  evidences  by  the  letter  of  the  Office  of  Indian 
Affairs  dated  April  26,  1944, 

"In  so  far  as  the  Indian  irrigation  and  power  interests 
are  concerned,  the  report  (Senate  Document  191)  seems  to 
give  them  adequate  consideration..."  (William  Zimmerman, 
Jr.,  Assistant  Commissioner.) 
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The  Pick-Sloan  Plan  itself  contemplated  that  the  Indian  tribe  would 
be  involved  in  the  benefits  of  the  Missouri  River  Basin-Sloan 
program . 

"Present  and  future  plans  of  state  agencies  and  of 
various  government  agencies  such  as  the  Indian  Service, 
the  Fish  &  Wildlife  Service,  the  National  Park  Service, 
and  the  Bureau  of  Reclamation,  as  well  as  the  War 
Department,  Department  of  Agriculture,  and  the  Federal 
Power  Commission  should  be  coordinated,  in  order  to  avoid 
the  waster  incident  to  conflicting  plans  and  duplication 
of  effort,  in  an  order  to  gain  the  advantages  of  large- 
scale,  coherent  works,  and  operations."  (Senate  Document 
191,  78th  Congress,  2nd  Session,  pg.  18),  and 

WHEREAS,  the  Cheyenne  River  is  the  largest  tributary  of  the 
Missouri  River  in  South  Dakota  and  a  Winters  stream  of  the  Oglala 
Sioux  Tribe  of  the  Pine  Ridge  Indian  Reservation.  Prior  to  and 
following  the  Pick-Sloan  Plan,  the  Cheyenne  River  was  developed  for 
the  benefit  of  non- Indians  and  Oglala  components  of  the  project 
were  never  developed, 

"The  Cheyenne  River  is  the  largest  tributary  of  the 
Missouri  in  South  Dakota.  The  Bureau  of  Reclamation  has 
already  developed  the  Belle  Fourche  project  on  the  Belle 
Fourche  River,  the  northern  tributary  of  the  main 
Cheyenne,  and  private  developments  have  added  another 
12,000-15,000  acres  along  the  tributaries  of  the  Belle 
Fourche  River,  adjacent  to  the  Black  Hills.  The  Rapid 
Valley  project  is  now  under  construction  by  the  Bureau  of 
Reclamation,  and  after  the  16,000  acre-foot  Deerfield 
Reservoir  and  one  additional  reservoir  yet  to  be  selected 
have  been  constructed,  a  supplemental  water  supply  for 
12,000  acres  in  the  Rapid' Creek  Valley  will  be  furnished. 
The  Belle  Fourche  project  was  originally  planned  for 
approximately  80,000  acres,  but  run-off  during  the  past 
12  years  has  proved  to  be  an  inadequate  supply  for  so 
large  an  acreage.  By  the  construction  of  the  Keyhole 
reservoir  of  276,000  acre-foot  capacity,  the  water  supply 
for  the  Belle  Fourche  project  will  be  so  stabilized  as  to 
permit  its  final  acreage  to  be  maintained  at 
approximately  45,000  acres.  One  other  reclamation 
project  has  been  authorized,  namely,  the  Angustora 
Reservoir  with  a  capacity  of  160,000  acre-feet,  water  can 
be  supplied  by  gravity  to  a  16,000  acre  project  in  the 
vicinity  of  Hot  Springs,  S . Dak  and  to  25,300  acres  in  49 
scattered  pumping  units  along  the  lower  reaches  of  the 
river  and  5,030  acres  along  the  lower  Belle  Fourche 
River.   A  reservoir  of  45,000  acre-foot  capacity  on 
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Beaver  Creek  in  Wyoming,  will  furnish  a  water  supply  for 
8,000  acres  in  the  Edgemont  project  along  the  Cheyenne 
River,  all  of  which  lies  in  South  Dakota  above  the 
Angostura  project...."  (Senate  Document  191,pg.76),  and 

WHEREAS,  recognizing  the  dominance  of  the  Whitney  Irrigation 
project  with  water  right  inferior  to  those  of  the  Oglala  Sioux 
Tribe,  the  Pick-Sloan  Plan  contemplated  the  development  of 
irrigation  on  the  Pine  Ridge  Indian  Reservation  from  the  White 
River. 

White  River  rises  in  low  hills  of  western  Nebraska,  and 
flows  northeastward  into  South  Dakota,  to  a  confluence 
with  the  Missouri  River  about  15  miles  downstream  from 
Chamberlain,  S.Dak.  All  of  the  water  resource  the  White 
River  rising  in  Nebraska  have  already  been  utilized  by 
the  Whitney  irrigation  district,  an  area  of  some  10,000 
acres,  served  by  an  inland  reservoir  of  1,500  acre-foot 
capacity.  A  supply  canal  for  this  reservoir  diverts  a 
spring  flow  in  the  White  River,  which  is  remarkable 
uniform  throughout  the  year.  In  South  Dakota,  the 
remaining  watershed  produces  an  exceeding|ly  erratic  run- 
off with  high  discharge  from  summer  rainstorms,  which 
fall  on  the  prairie  area  and  on  a  large  area  of  shale 
badlands  that  produce  quick  and  heavily  silt -laden  run- 
off. A  reservoir  of  70,000  acre-foot  capacity  at  the 
Rockyford  site,  about  25  miles  upstream  from  the  town  of 
Interior  (Pine  Ridge  Indian  Reservation)  will  furnish  an 
adequate  water  supply  for  42,000  acres  of  small  units, 
scattered  from  the  reservoir  site  to  the  mouth  of  the 
river,  all  of  which  must  be  served  by  pumps.  Power  to 
operate  the  pumps  would  be  imported  into  the  Basin.  The 
available  water  supply  will  serve  less  than  half  of  the 
total  area  of  land  in  the  Basin  which  is  adapted  to 
irrigation"  (Senate  Document  191,  pg.77),  and 

WHEREAS,  it  is  apparent  that  Pick-Sloan  promised  considerable 
development  on  the  Pine  Ridge  Indian  Reservation  for  the  benefit  of 
the  Oglala  Sioux  Tribe  and  its  membership,  and  said  development  was 
never  undertaken  for  the  reason  that  non- Indian  developments  with 
state-created  water  rights,  inferior  to  the  prior  and  superior 
reserved  rights  of  the  Oglala  Sioux  Tribe,  had  been  developed  or 
would  be  developed  and  would  monopolize  the  dependable  water 
supplies  of  the  White  River  and  its  tributaries  and  the  Cheyenne 
River  and  its  tributaries,  and 

WHEREAS,  there  was  no  effort  by  the  Bureau  of  Reclamatior.  or 
the  Corps  of  Engineers  to  develop  the  water  supplies  of  the  Pine 
Ridge  Indian  Reservation  for  the  benefit  of  the  Oglala  Sioux  Tribe 
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or  its  membership  prior  to  or  following  the  Pick-Sloan  Plan, 
although  such  development  was  contemplated  by  the  plan  and  by  the 
tribe.  In  developing  non- Indian  water  projects,  the  Bureau  of 
Reclamation  and  the  Corps  of  Engineers  have  refused  to  acknowledge 
the  vested  water  rights  of  the  Oglala  Sioux  Tribe  and  other 
Missouri  River  Basin  tribes  through  statements  similar  to  the 
following, 

"The  parties  to  this  contract  acknowledge  that  American 
Indian  tribes  claim  prior  and  paramount  right  to  the  use 
of  large  quantities  of  water  within  the  Missouri  River 
Basin.  Accordingly,  this  agreement  is  subject  and 
subordinate  to  any  claims  of  the  Missouri  River  Basin 
tribe  for  reserved  rights  to  the  use  of  water  which  are 
adjudicated  and  which  have  been  found  to  constitute  a 
prior  right  by  a  final  and  non-appealable  order  of  a 
court  of  competent  jurisdiction."  (Emphasis  supplied. 
Department  of  Interior,  December  9,  1982,  Environmental 
Impact  Statement  on  Industrial  Water  Services,  Yellowtail 
(Big  Horn)  -  Boysen  Reservoirs,  Draft  Environmental 
Statement,  DES  82-77)  . 

Rather  than  coordinated  planning  to  avoid  the  waste  of  conflicting 
plans  (contemplated  by  the  Pick-Sloan  Plan) ,  the  Bureau  of 
Reclamation  and  Corps  of  Engineers  have  refused  to  account  for  the 
prior  and  paramount  rights  of  the  Indian  Tribes  and  have  forced  the 
Indian  tribe  to  adjudicate  their  rights  before  considering  those 
rights  in  planning  and  implementation  of  non- Indians  projects.  No 
such  conditions  have  existed  for  non- Indian  water  development, 
which  relies  on  state-created  water  rights  that  are  inferior  to  the 
vested  rights  of  the  Indian  tribes,  including  the  Oglala  Sioux 
Tribe.  Adjudication  of  non-Indian  water  rights  is  not  a  pre- 
requisite for  Bureau  of  Reclamation  and  Corps  of  Engineers 
planning,  and 

WHEREAS,  Resolution  No.  93-159  of  the  governing  body  of  the 
Oglala  Sioux  Tribe  outlines  the  fact  that  the  only  available  forum 
for  the  adjudication  of  Indian  water  rights  is  state  court.  The 
Oglala  Sioux  Tribe  find  that  submission  of  its  water  rights  to 
state  court  adjudication  is  unacceptable.  Likewise,  the  Tribe 
finds  that  settlement:  of  Indian  water  rights  under  duress,  which  is 
the  circumstance  to  which  the  Indian  tribes  are  subjected  to  when 
sued  by  the  states  for  adjudication  of  the  Tribes  Winters  Doctrine 
water  rights  is  unacceptable,  and 

WHEREAS,  the  Corps  of  Engineers  was  sued  by  the  States  of 
Montana,  North  Dakcza  and  South  Dakota  for  the  purpose  of  seeking 
greater  benefits  for  the  Upper  Missouri  River  Basin  states  as 
contracted  with  the  Lower  Missouri  River  Basin  states.   The 


155 


RESOLUTION  NO.  93-160 
Page  Five 


litigation  by  the  Upper  Basin  states  has  caused  (1)  Congress  to 
hold  hearings  on  the  operation  of  the  Missouri  River,  (2)  the 
Clinton  administration  to  take  active  involvement  to  ensure  that 
all  federal  agencies  have  adequate  input  in  the  planning  process 
related  to  revising  Missouri  River  operations,  and  (3)  the  Corps  of 
Engineers  to  embark  on  a  formal  review  and  revision  of  its  Master 
Water  Control  Manual  for  the  Operation  of  the  Missouri  River,  and 

WHEREAS,  the  Corps  of  Engineers  has  completed  a  preliminary 
draft  environmental  impact  statement  on  the  Review  and  Upgrade  of 
the  Master  Water  Control  Manual  for  the  Missouri  River.  The 
preliminary  draft  environmental  impact  statement  examined  over  300 
alternative  for  operation  of  the  Missouri  River  Main-Stem 
Reservoirs  involving  permanent  pools  ranging  from  18  to  48  million 
acre-feet,  alternative  navigation  service  level  criteria  for 
winter,  spring/fall,  and  summer  seasons,  and  current  and  modified 
intrasystem  regulation.  None  of  the  alternatives  considered  by  the 
Corps  of  Engineers  in  its  Master  Manual  Review  and  Update  take  into 
account  the  prior  and  paramount  reserved  water  rights  of  the  Indian 
tribes,  thereby  continuing  the  pattern  since  1908  and  since  1944. 
The  Corps  of  Engineers  dismisses  the  vested  water  rights  of  the 
Oglala  Sioux  Tribe  as  follows: 

The  Missouri  River  Basin  Indian  Tribes  are  currently  in 
various  stages  of  quantifying  their  potential  future  uses 
of  Mainstream  System  water.  It  is  recognizes  that  these 
Indian  tribe  may  be  entitled  to  certain  or  aboriginal 
Indian  water  rights  in  streams  running  through  and  along 
reservations.  Currently,  such  reserved  or  aboriginal 
rights  of  tribal  reservation  have  not  been  quantified  in 
an  appropriate  legal  forum  or  by  compact  with  three 
exceptions  -  the  rights  embodied  in  the  Compacts  between 
Montana  and  the  tribes  at  the  Fort  Peck  Reservation 
(awaiting  Congressional  approval) ,  between  Montana  and 
the  tribes  in  the  Northern  Cheyenne  Reservation  (awaiting 
results  of  Tribal  Referendum)  and  the  settlement  for  the 
Wind  River  Reservation  in  Wyoming...." 

"... .Study  considered  only  existing  consumptive  uses  and 
depletion;  therefore,  no  potential  tribal  water  rights 
were  considered.  Future  modifications  to  system 
operations,  in  accordance  with  pertinent  legal 
requirements,  will  be  considered  as  tribal  water  rights 
are  quantified  in  accordance  with  applicable  law  and 
actually  put  to  use.   Thus,  while  existing  depletions  are 
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being  considered,  the  Study  does  not  prejudice  any- 
reserved  of  aboriginal  Indian  water  rights  of  the 
Missouri  River  Basin  Tribes."  {PDEIS,  Review  and  Update 
of  Master  Water  Control  Manual,  Missouri  River,  pg.  3  - 
64) ,  and 

WHEREAS,  the  review  and  update  of  the  Master  Control  Manual  is 
a  continuation  of  practices  by  the  agencies  of  the  United  States 
from  1908  when  the  Winters  Doctrine  was  announced  to  present, 
during  which  time  the  federal  agencies  have  ignored  the  Winters 
Doctrine,  encouraged  non- Indian  water  users  to  develop  state- 
created  water  rights  without  coordination  with  prior  and  superior 
Indian  water  rights  and  with  the  result  of  producing  conflicts 
between  the  Indian  reserved  rights  and  inferior  state-created  water 
rights.  The  Corps  of  Engineers  does  prejudice  the  reserve  rights 
of  the  Oglala  Sioux  Tribe  and  other  Missouri  River  Basin  tribes  by 
continuing  to  ignore  the  Winter  Doctrine  reserved  rights  of  the 
tribes  until  adjudication  of  those  rights  in  state  courts,  which 
forum  is  rejected  by  the  Oglala  Sioux  Tribe  as  set  out  in 
Resolution  No.  93-159,  and 

WHEREAS,  by  failing  to  consider  the  Winters  Doctrine  rights  of 
the  Missouri  River  Basin  Tribes,  including  the  Oglala  Sioux  Tribe, 
the  Corps  of  Engineers  continues  to  produce  national  economic 
benefits  for  flood  control,  hydropower,  water  supply,  recreation 
and  navigation  purposes  totalling  as  much  as  $1,285  billion 
annually  {PDEIS,  pg.  5-265),  which  benefits  rely  upon  unused 
reserved  water  rights  of  the  Oglala  Sioux  and  other  tribes  of  the 
Missouri  River  Basin  and  which  benefits  are  not  realized  by  the 
Oglala  Sioux  Tribe,  and 

WHEREAS,  the  greatest  benefit  of  the  Missouri  River  Basin 
Pick-Sloan  is  the  generation  of  hydropower,  which  accounts  for 
approximately  1/2  of  the  total  annual  economic  benefits. 
Hydropower  benefits  to  the  agencies  have  suppressed  the  development 
of  the  Indian  Winters  doctrine  water  rights  and  now  rely  upon 
unused  Winters  doctrine  reserved  water  rights  for  the  generation  of 
electricity,  and 

WHEREAS,  it  is  imperative  that  the  Oglala  Sioux  Tribe  proceed 
simultaneously  with  separate  and  joint  initiatives  with  other 
tribes  in  the  Missouri  River  Basin  to  reject  the  Review  and  Update 
of  the  Master  Water  Control  Manual  of  the  Corps  of  Engineers  and  to 
seek  Congressional  Hearings  in  which  the  concerns  of  the  tribes  can 
be  properly  expressed.  The  object  of  the  hearings  would  be  to 
draft  appropriate  legislation  that  will  preserve  and  protect  the 
Oglala  Sioux  and  other  tribes  Winters  doctrine  rights  to  the  use  of 
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water  in  the  Missouri  River,  its  tributaries  and  its  aquifers  and 
to  permit  the  Oglala  Sioux  and  other  Missouri  River  Basin  Tribes  to 
participate  in  the  benefits  of  the  Missouri  River  Basin  Pick-Sloan 
program,  now 

THEREFORE  BE  IT  RESOLVED,  that  the  governing  body  of  the 
Oglala  Sioux  Tribe  rejects  the  Review  and  Update  of  the  Master 
Water  Control  Manual  for  the  Missouri  River  prepared  by  the  Corps 
of  Engineers,  for  the  reason  that  it  fails  to  properly  account  for 
the  Winters  doctrine  reserved  rights  of  the  Oglala  Sioux  Tribe  and 
its  membership  and  continues  the  long-standing  policy  of  the  Corps 
of  Engineers  and  other  federal  agencies  to  ignore  the  tribes  Indian 
Winters  Doctrine  Water  Rights  and  to  force  resolution  of  those 
water  rights  in  State  Court  adjudications,  a  forum  unacceptable  to 
the  Oglala  Sioux  Tribe,  and 

BE  IT  FURTHER  RESOLVED,  that  the  governing  body  of  the  Oglala 
Sioux  Tribe  directs  its  President  to  take  all  appropriate  action  to 
file  formal  objections  to  the  preliminary  draft  environmental 
impact  statement,  and 

BE  IT  FURTHER  RESOLVED,  that  the  governing  body  of  the  Oglala 
Sioux  Tribe  directs  its  President  to  take  all  necessary  steps  to 
proceed  separately  and  in  concert  with  other  Missouri  River  Basin 
Tribes,  including  the  Mni  Sose  Inter-tribal  Water  Rights  Coalition, 
to  schedule  hearings  before  the  appropriate  committees  and 
subcommittees  of  the  Congress  of  the  United  States  for  the  purpose 
of  expressing  the  deficiencies  of  the  Master  Control  Manual  and  or 
the  purpose  of  obtaining  legislation  that  will  require  all  federal 
agencies  to  properly  address  the  tribes  Winters  doctrine  reserved 
rights  to  the  use  of  water  and  authorize  and  direct  the  appropriate 
federal  agencies  to  ensure  participation  of  the  Oglala  Sioux  and 
other  Missouri  River  Basin  tribe  in  the  benefits  of  the  Pick-Sloan 
program,  among  other  things. 

C-E-R-T-I-F-I-C-A-T-I-O-N 

I,  as  undersigned  Secretary  of  the  Oglala  Sioux  Tribal  Council, 

hereby  certify  that  this  Resolution  was  adopted  by  the  vote  of: 

12  for;   0  against;   0  abstain;   0  not  voting;  during  a  REGULAR 

SESSION  held  on  the  2  0TH  day  of  OCTOBER,  1993. 


73-692  0-94-6 
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A-T-T-E-S-T 


MEli   V.  LONE  HILL 
Vice-President 
Oglala  Sioux  Tribe 


^JOCELYN^G  I BBONS 
Recording-Secretary 
Oglala  Sioux  Tribe 
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RESOLUTION  NO .  93-159 


RESOLUTION  OF  THE  OGLALA  SIOUX  TRIBAL  COUNCIL 
OF  THE  OGLALA  SIOUX  TRIBE 
(An  Unincorporated  Tribe) 

RESOLUTION  OF  THE  OGLALA  SIOUX  TRIBAL  COUNCIL  OF  THE  OGLALA  SIOUX 
TRIBE  TO  TAKE  ALL  NECESSARY  STEPS  TO  OBTAIN  A  CONGRESSIONAL 
MORATORIUM  ON  THE  INITIATION  AND  PROSECUTION  OF  THE  MCCARRAN 
AMENDMENT  CASES,  INVOLVING  INDIAN  WATER  RIGHTS  OF  THE  TRIBES. 

WHEREAS,  the  McCarran  Amendment  was  enacted  by  the  Congress  of 
the  United  States  in  an  obscure  section  of  the  1952  Appropriations 
Act  for  the  Departments  of  State,  Justice,  Commerce  and  Judiciary. 
A  Section  of  the  Appropriations  Act  is  known  as  the  McCarren 
Amendment,  for  the  reason  that  it  was  offered  as  an  amendment  to 
the  1952  Appropriations  Act  by  Senator  Pat  McCarran  from  the  State 
of  Nevada.   The  McCarran  Amendment  is,  in  part,  as  follows: 

"SEC.  208  (a)  Consent  is  given  to  join  the  United  States 
as  a  defendant  in  any  suit  (1)  for  the  adjudication  of 
rights  to  the  use  of  water  of  a  river  system  or  other 
source,  or  (2)  for  the  administration  of  such  rights, 
where  it  appears  that  the  United  States  is  the  owner  or 
in  the  process  of  acquiring  water  rights  by  appropriation 
under  State  Law,  by  purchase,  by  exchange  or  otherwise, 
and  the  United  States  is  a  necessary  party  to  such  suit . 
..."   (43  use  666,  1952),  and 

1981  U.S.  Supreme  Court  Interpretation 

WHEREAS,  in  1981,  the  Unites  States  Supreme  Court,  in  the  case 
of  Arizona  v.  San  Carlos  Apache  Tribe,  interpreted  the  McCarran 
Amendment  as  permitting  the  State  Courts  to  determine  the  measure, 
nature  and  extent  of  Indian  Water  Rights  in  State  Court 
adjudications : 

".  .  .  .we  are  convinced  that,  whatever  limitation  the 
Enabling  Acts  or  Federal  Policy  may  have  originally  placed  on 
State  Court  Jurisdiction  over  Indian  Water  Rights,  those 
limitations  were  removed  by  the  McCarran  Amendment.  .  .  .  the 
amendment  was  designed  to  deal  with  the  general  problem 
arising  out  of  limitations  that  federal  sovereign  immunity 
placed  on  the  ability  of  the  States  to  adjudicate  water 
rights.  ..."   (463  US  545,  p.  564),  and 

WHEREAS,  U.S.  Supreme  Court  Justice  Stevens  did  not  agree  with 
the  majority  of  the  Supreme  Court  Justices  and  wrote  as  follows, 
further  clarifying  the  interpretation  of  the  U.S.  Supreme  Court: 

"To  justify  virtual  abandonment  of  Indian  Water  Right 
Claims  to  the  State  Courts,  the  majority  (of  U.S.  Supreme 
Court  Justices)  relies  heavily  on  Colorado  River  Water 
Conservancy  District,  which  in  turn,  discovered  an 
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affirmative  policy  of  federal  judicial  abdication  in  the 
McCarran  Amendment.  .  .  .  Today  the  majority  (of  U.S. 
Supreme  Court  Justices)  somehow,  concludes  that  it  (the 
McCarran  Amendment)  commands  the  Federal  Court  to  defer 
to  State  Court  Water  Right  Proceedings,  even  when  Indian 
Water  Rights  are  involved."  (463  US  545,  p.  573,  et 
seq) ,  and 

McCarran  Amendment  Case  at  Wind  River 

WHEREAS,  the  interpretation  of  the  McCarran  Amendment,  by  the 
United  States  Supreme  Court  in  Arizona  v.  San  Carlos  Apache  Tribe, 
has  been  used  by  the  States  of  Arizona,  Washington,  Montana  and 
Wyoming  to  initiate  State  Court  adjudications  against  Indian 
Tribes.  Proceedings  are  continuing  in  the  first  three  mentioned 
States,  mainly  Arizona,  Washington  and  Montana.  In  Wyoming,  the 
Wyoming  Supreme  Court  has  concluded  the  adjudication  process  and 
found  as  follows,  regarding  the  Wind  River  Arapaho  and  Shoshone 
Tribes : 

"...  .The  Court,  while  recognizing  that  the  tribes  were 
the  beneficial  owners  of  the  reservations'  timber  and 
mineral  resources.  .  .  .and  that  it  was  known  to  all 
before  the  treaty  was  signed,  that  the  Wind  River  Indian 
Reservation  contained  valuable  minerals,  nonetheless, 
concluded  that  the  purpose  of  the  Reservation  was 
agricultural.  The  fact  that  the  Indians  fully  intended 
to  continue  to  hunt  and  fish,  does  not  alter  that 
conclusion."   (753  P. 2nd  76,  (WYO.  1988),  p.  97-98) 

"...  .The  evidence  is  not  sufficient  to  imply  a  fishery 
flow  right  absent  a  treaty  provision."  (753  P. 2nd  76 
(WYO.  1988) ,  p.  98) 

"...  .The  facts  that  the  tribes  since  used  water  for 
mineral  and  industrial  purposes  does  not  establish  that 
water  was  impliedly  reserved  in  1868  for  such  uses.  The 
District  Court  did  not  err  in  denying  a  reserved  water 
right  for  mineral  and  industrial  uses.  ..."  (753  P.  2nd 
76,   (WYO.  1988) ,  p.  98) 

"...  .The  District  Court  did  not  err  in  holding  that 
the  Tribes  and  the  United  States  did  not  introduce 
sufficient  evidence  of  a  tradition  of  wildlife  and 
aesthetic  preservation  that  would  justify  finding  this  to 
be  a  purpose  for  which  the  reservation  was  created  or  for 
which  water  was  impliedly  reserved.  ..."  (753  P. 2nd  76 
(WYO.  1988)  ,  p.  99) 
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"...  .The  District  Court  did  not  err  in  deciding  there 
was  no  reserve  groundwater  right."  (753  P. 2nd  76,  (WYO. 
1988,  p.  99-100) ,  and 

WHEREAS,  the  history  of  the  case  shows  that  the  United  States 
Department  of  Justice  and  the  Wyoming  District  Court  reduced  the 
Tribes'  claims  for  irrigation  from  490,000  arable  acres  to  the 
decreed  amount  of  48,097  acres  of  land,  not  presently  irrigated 
that  require  approximately  188,000  acre  feet  annually  for  the 
irrigation  of  those  future  acres,  and 

Review  of  Wind  River  Case  by  U.S.  Supreme  Court 

WHEREAS,  the  State  of  Wyoming  petitioned  the  United  States 
Supreme  Court  to  consider  whether  Indian  Water  Rights  should  be 
confirmed,  if  (a)  non- Indians  are  using  water  through  State  created 
water  rights  and  (b)  Indians  cannot  prove  the  need  for  the  water 
reserved  by  them  through  Treaty  or  otherwise.  The  following 
question  was  posed  to  the  United  States  Supreme  Court: 

"In  absence  of  any  demonstrated  necessity  for  additional 
water  to  fulfill  reservation  purposes  and  in  presence  of 
substantial  State  water  rights,  long  in  use  on 
reservation,  may  reserved  water  right  be  implied  for  all 
practicably  irrigable  land  within  reservation  set  aside 
for  specific  Tribe?"  (57  LW  3267  (October  11,  1988)  ,  and 

WHEREAS,  the  United  States  Supreme  Court  did  not  prepare  a 
written  opinion  on  the  question  as)ced  by  the  State  of  Wyoming.  The 
United  States  Supreme  Court,  however,  by  tie-vote,  confirmed  that 
Indian  Tribes  may  be  awarded  reserved  water  rights  despite  presence 
of  substantial  State  water  rights  in  use  on  the  reservation.  had 
the  United  States  Supreme  Court,  however,  had  one  additional 
justice  voting  in  favor  of  the  question  raised  by  the  State  of 
Wyoming,  it  would  now  be  necessary  for  the  tribes  to  demonstrate 
the  need  for  their  implied  reservation  of  water  rights,  if  State 
created  rights  had  been  long  in  use  on  the  reservation,  and 

WHEREAS,  the  Wind  River  Case  demonstrates  the  hostility  of  the 
State  Court  and  the  willingness  of  a  large  number  of  United  States 
Supreme  Court  Justices,  to  adopt  State  Court  theories  to  the 
detriment  of  the  Indian  Tribes  and  the  Tribes'  Winters  Doctrine 
reserved  •.•;ater  rights,  and 
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State  Court  is  the  Only  Forum  Available  to 
Tribes  to  Adjudicate  Indian  Water  Rights 

WHEREAS,  in  the  States  of  Arizona  and  Montana,  the  United 
States  Department  of  Justice  is  willing  to  take  Indian  Water  Rights 
Cases  into  State  Court,  and  the  Tribes,  in  those.  States  have  no 
other  forum  in  which  to  adjudicate  their  water  rights.  Despite 
theories  that  a  Federal  Court  forum  is  available,  the  practice  of 
the  Federal  Courts  is  to  yield  to  State  Court  jurisdiction,  and 

Water  Settlements  are  Conducted 

Under  Duress  and  Adversely  Affect 

Downstream  Tribes 

WHEREAS,  the  United  States  has  developed  a  Policy  of 
Negotiation  as  the  only  alternative  to  tribes  that  have  been  sued 
by  State  Courts  and  whose  water  rights  will  be  determined  by  State 
Courts.  In  the  State  of  Montana,  for  example,  the  State  Court 
adjudication  process  against  an  Indian  Tribe,  will  be  discontinued 
if  the  Indian  Tribe  is  willing  to  negotiate  with  the  State.  Upon 
reaching  a  negotiation  with  the  State,  ratification  by  Congress  of 
the  United  States  is  required.  However,  the  Tribes  in  Montana,  in 
Arizona  and  in  Washington  would  not  consider  negotiated  settlement 
of  Indian  Water  Rights,  in  all  cases,  if  they  had  not  been  forced 
into  a  State  Court  McCarran  Amendment  adjudication  with  predicted 
consequences  comparable  to  the  Wind  River  decision.  Negotiations 
under  these  circumstances  are  being  conducted  under  duress,  and 

WHEREAS,  the  water  right  settlements  between  the  Indian  Tribes 
and  States,  such  as  Montana  ,  are  detrimental  to  downstream  Indian 
Tribes,  such  as  the  Oglala  Sioux  Tribe,  for  the  reason  that  the 
settlements  in  upstream  States  affect  the  amount  of  remaining  water 
supply  in  the  Missouri  River,  its  tributaries  and  its  aquifers, 
needed  to  satisfy  the  Indian  reserved  water  rights  of  the 
downstream  tribes  and  the  junior  water  rights  of  non- Indians. 
Water  Right  settlements  in  Montana  are  piecemeal,  benefit  the  State 
of  Montana  and  adversely  impact  downstream  tribes,  and 

WHEREAS,  the  nature  of  the  State  Courts  and  the  review  of 
those  cases  by  the  United  States  Supreme  Court  is  so  unfavorable 
and  the  negotiation  and  settlement  tactics,  so  unfair  and 
detrimental  that  the  Oglala  Sioux  and  other  Tribes  of  the  Missouri 
River  Basin  require  relief  from  the  Congress  of  the  United  States, 
in  the  form  of  legislation  that  will  place  a  Moratorium  on  McCarran 
Amendment  cases  or  exempt  Indian  Tribes  from  McCarran  Amendment 
cases,  as  the  only  means  of  protecting  and  preserving  the  reserved 
Indian  Water  Rights  of  the  Tribes,  now 
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RESOLUTION  NO.  93-159 
Page  Five 


THEREFORE  BE  IT  RESOLVED,  that  the  Governing  Body  of  the 
Oglala  Sioux  Tribe  directs  the  President  of  the  Oglala  Sioux  Tribe 
to  take  all  National  steps  to  obtain  a  Congressional  Moratorium  on 
the  initiation  and  prosecution  of  the  McCarran  Amendment  cases, 
involving  Indian  Water  Rights,  and 

BE  IT  FURTHER  RESOLVED,  that  the  Governing  Body  of  the  Oglala 
Sioux  Tribe  rejects  the  negotiation  of  Indian  Water  Rights, 
stemming  from  the  initiation  of  McCarran  Amendment  cases  designed 
to  force  Tribes  to  settle  with  States,  such  as  Montana,  which  State 
has  no  regard  for  the  affect  of  Montana  settlements  or  downstream 
tribes,  including  the  Oglala  Sioux  Tribe,  and 

BE  IT  FURTHER  RESOLVED,  that  the  President  of  the  Oglala  Sioux 
Tribe  is  directed  to  seek  Congressional  Hearings  in  the  Missouri 
River  Basin,  in  order  to  provide  testimony  before  the  appropriate 
committees  or  subcommittees  of  the  Congress  of  the  United  States, 
with  regard  to  the  tragedy  of  the  U.S.  Supreme  Court  decision  in 
Arizona  v.  San  Carlos  Apache  Tribe,  the  Wind  River  Decision,  the 
on-going  cases  in  Montana,  Arizona  and  Washington,  the  detrimental 
impact  of  water  right  settlements  in  Montana  and  the  need  for 
legislation  to  preserve  and  protect  the  reserved  water  rights  of 
the  Tribes,  including  the  Oglala  Sioux  Tribe. 

C-E-R-T-I-F-I-C-A-T-I-O-N 

I,  as  undersigned  Secretary  of  the  Oglala  Sioux  Tribal  Council, 

hereby  certify  that  this  Resolution  was  adopted  by  the  vote  of: 

12  for;  0  against;  0  abstain;  and  0  not  voting;  during  a  REGULAR 

SESSION  held  on  the  20th  day  of  OCTOBER,  1993. 


/OCELYN^G I BBONS 


^Tyc^ 


A-T-T-E-S-T 


JOCELYN^  G I BBONS 
Recording   Secretary 
Oglala   Sioux  Tribe 


I/.  ,/^^  U<^ 


MEL  N .    LONE  HILL 
Vice-President 
Oglala  Sioux  Tribe 


H   OCT  25  1993      --| 
'A    Agsmry     Jr}>j 
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APPENDIX  B 

CONGRESS  IS  NEED  TO  STOP 

MCCARRAN  AMENDMENT  LAWSUITS  THAT 

ADJUDICATE  WINTERS  DOCTRINE  WATER  RIGHTS 

B.l      Pertinent  Cases  Describing  Winters  Doctrine 

In  British  law  announced  in  the  Proclamation  of  1763  by  King  George  was  a  recogni- 
tion of  title  to  the  land  and  resources  reserved  by  the  American  Indians,  including  water.  The 
Winters  doctrine  in  1908  announced  the  concept  of  the  right  of  the  Indian  tribes  to  use  water 
reserved  by  them,  but  the  genesis  of  those  rights  in  European,  British  and  North  American  law 
can  be  traced  backward  through  the  centuries.  The  following  is  not  a  legal  analysis  of  the 
Winters  doctrine,  but  is  a  presentation  of  the  basic  concepts. 

By  1832  the  United  States  Supreme  Court  recognized  the  property  rights  of  Indians  in 
the  classical  case  of  Worcester  v.  the  State  of  Georgia: 

'America,  separated  from  Europe  by  a  wide  ocean,  was  inhabited  by  a  distinct 
people,  divided  into  separate  nations,  independent  of  each  other  and  of  the  rest 
of  the  world,  having  institutions  of  their  own  and  governing  themselves  by  their 
own  laws.  It  is  difficult  to  comprehend  the  proposition,  that  the  inhabitants  of 
either  quarter  of  the  globe  could  have  rightful  original  claims  of  dominion  over 
the  inhabitants  of  the  other,  or  over  the  lands  they  occupied;  or  that  the  discov- 
ery of  either  by  the  other  should  give  the  discoverer  rights  in  the  country  discov- 
ered, which  annulled  the  pre-existing  rights  of  its  ancient  possessors. "  (6  P 
515,  p.  543) 

". . .  This  principle,  suggested  by  the  actual  state  of  things  was  ^that  discovery 
gave  title  to  the  government  by  whose  subjects  or  by  whose  authority  it  was 
made,  against  all  other  European  governments  which  title  might  be  consummat- 
ed by  possession'  8  Wheat.  573.   (6  P  515,  p.  543-44) 

". . .  This  principle,  acknowledged  by  all  Europeans,  because  it  was  the  interest 
of  all  to  acknowledge  it,  gave  to  the  nation  making  the  discovery,  as  its  inevi- 
table consequence,  the  sole  right  of  acquiring  the  soil  and  making  settlements  on 
it.  It  was  an  exclusive  principle  which  shut  out  the  right  of  competition  among 
those  who  had  agreed  to  it;  not  one  which  could  annul  the  previous  rights  of 
those  who  had  not  agreed  to  it.  It  regulated  the  right  given  by  discovery  among 
the  European  discovers;  but  could  not  (tffect  the  rights  of  those  already  in  pos- 
session, either  as  aboriginal  occupants,  or  as  occupants  by  virtue  of  a  discovery 
made  before  the  memory  of  man.  It  gave  the  exclusive  right  to  purchase,  but  did 
not  found  that  right  on  the  denial  of  the  right  of  the  possessor  to  sell. "  (6  P 
515,  p.  544)  (Emphasis  supplied) 
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". . .  TTiis  soil  was  occupied  by  numerous  and  warlike  nations,  equally  willing 
and  able  to  defend  their  possessions.  The  extravagant  and  absurd  idea,  that  the 
feeble  settlements  made  on  the  sea-coast,  or  the  companies  under  whom  they 
were  made,  acquired  legitimate  power  by  them  to  govern  the  people,  or  occupy 
the  lands  from  sea  to  sea,  did  not  enter  the  mirui  of  any  man.  They  were  well 
understood  to  convey  the  title  which,  according  to  the  common  law  of  European 
sovereigns  respecting  America,  they  might  rightfully  convey,  and  no  more.  This 
was  the  exclusive  right  of  purchasing  such  lands  as  the  natives  were  willing  to 
sell.  The  Crown  could  not  be  understood  to  grant  what  the  Crown  did  not  effect 
to  claim;  nor  was  it  so  understood. "  (6  P  515,  p.  544-545)  (Emphasis  supplied) 

The  principles  in  the  case  of  Worcester  v.  Georgia  are  similar  in  concept  to  the  princi- 
ples announced  by  the  U.  S.  Supreme  Court  three  quarters  of  a  century  later  relating  to  the 
Yakima  Indian  Nation  in  the  case  of  United  States  v.  Winans  (198  U.S.  371).  Title  of  the 
Indians  in  their  property  rights  was  fully  acknowledged. 

"The  right  to  resort  to  the  fishing  places  in  controversy  was  a  part  of  larger 
rights  possessed  by  the  Indians,  upon  the  exercise  of  which  there  was  not  a 
shadow  of  impediment,  and  which  were  not  less  necessary  to  the  existence  of  the 
Indians  than  the  atmosphere  they  breathed.  New  conditions  came  into  existence, 
to  which  those  rights  had  to  be  accommodated.  Only  a  limitation  of  them, 
however,  was  necessary  and  intended,  not  a  taking  away.  In  other  words,  the 
Treaty  was  not  a  grant  of  rights  to  the  Irulians.  but  a  grant  of  rights  from  them  - 
a  reservation  of  those  not  granted. "  (Emphasis  supplied). 

Based  on  fact  that  the  Indians  were  occupying  smaller  and  smaller  reservations  from 
within  their  former  lands,  the  Supreme  Court  case  of  Henry  Winters  v.  United  States  (207  US 
564)  found  that  reservation  of  water  for  the  purpose  of  changing  the  Indian  people  from  a 
"pastoral"  to  a  "civilized"  people  was  implied  in  the  establishment  of  the  Reservation: 


"The  Reservation  was  a  part  of  a  very  much  larger  tract  which  the  Irulians  had 
the  right  to  occupy  and  use  and  which  was  adequate  for  the  habits  and  wants  of 
a  nomadic  and  uncivilized  people.  It  was  the  policy  of  the  Government,  it  was 
the  desire  of  the  Indians,  to  change  those  habits  and  to  become  a  pastoral  and 
civilized  people.  If  they  should  become  such  the  original  tract  was  too  exten- 
sive, but  a  smaller  tract  would  be  adequate  with  a  change  of  conditions.  The 
lands  were  arid  and,  without  irrigation,  were  practically  valueless. " 

". . .  The  power  of  the  Government  to  reserve  the  waters  arui  exempt  them  from 
appropriation  under  the  state  laws  is  not  denied  and  could  not  be. " 

". . .  That  the  Government  did  reserve  them  we  have  decided,  and  for  a  use 
which  would  be  necessarily  continued  through  years.  This  was  done  May  1, 
1888,  fat  Fort  Belknap]  and  it  would  be  extreme  to  believe  that  within  a  year 
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[when  the  state  of  Montana  was  created]  Congress  destroyed  the  Reservation 
and  took  from  the  Indians  the  consideration  of  their  grant,  leaving  them  a 
barren  waste  -  took  from  them  the  means  of  continuing  their  old  habits,  yet  did 
not  leave  them  the  power  to  change  to  new  ones. "  (207  U  S  574,  p.  576-577). 

These  concepts  were  further  advanced  in  the  case  of  Arizona  v.   California: 
(373  U  S  546). 

"The  Master  found  as  a  matter  of  fact  and  law  that  when  the  United  States 
created  these  reservations  or  added  to  them,  it  reserved  not  only  land  but  also 
the  use  of  enough  water  from  the  Colorado  [River]  to  irrigate  the  irrigable 
portions  of  the  reserved  lands.  The  aggregate  quantity  of  water  which  the 
Master  held  was  reserved  for  all  the  reservations  is  about  1,000,000  acre-feet, 
to  be  used  on  around  135,000  irrigable  acres  of  land. "  (373  U  S,  546,  page 
596.) 

"...  It  is  impossible  to  believe  that  when  Congress  created  the  great  Colorado 
River  Indian  Reservation  and  when  the  Executive  Department  of  this  Nation 
created  the  other  reservations  they  were  unaware  that  most  of  the  lands  were  of 
the  desert  kind  -  hot  scorching  sands  -  and  that  water  from  the  river  would  be 
essential  to  the  life  of  the  Indian  people  and  to  the  animals  they  hunted  and  the 
crops  they  raised. "  (373  U  S  546,  pages  598  and  599). 

"We  follow  it  [Winters]  now  and  agree  that  the  United  States  did  reserve  the 
water  rights  for  the  Itidians  effective  as  of  the  time  and  agree  that  the  United 
States  did  reserve  the  water  rights  for  the  Indians  effective  as  of  the  time  the 
Indian  Reservations  were  created.  This  means,  as  the  Master  held,  that  these 
water  rights,  having  vested  before  the  Act  [Boulder  Canyon  Project  Act]  became 
effective  on  June  25,  1929,  are  'present  perfected  rights'  and  as  such  are  enti- 
tled to  priority  under  the  Act.  We  also  agree  with  the  Master's  conclusion  as  to 
the  quantity  intended  to  be  reserved.  He  found  that  water  was  intended  to  satis- 
fy the  future  as  well  as  present  needs  of  the  Indian  reservations.  ...We  have 
concluded,  as  did  the  Master,  that  the  only  feasible  and  fair  way  by  which 
reserved  water  for  the  Reservations  can  be  measured  is  irrigable  acreage.  The 
various  acreages  of  irrigable  land  which  the  Master  found  to  be  on  the  different 
reservations  we  find  to  be  reasonable. "  (373  U  S  546,  pp  600-601) 

The  case  of  United  States  v.  Ahtanum  Irrigation  District  (236  Fed  2nd  321,  1956) 
applied  the  Worcester  -  Winans  -  Winters  concepts  on  Ahtanum  Creek,  tributary  to  the  Yakima 
River  and  northern  boundary  of  the  Yakima  Indian  Reservation: 

"The  record  here  shows  that  an  award  of  student  water  to  irrigate  the  lands 
served  by  the  Ahtanum  Indian  irrigation  project  system  as  contemplated  in  the 
year  1915  would  take  substantially  all  of  the  waters  of  Ahtanum  Creek.  It  does 
not  appear  that  the  waters  decreed  to  the  Iruiians  in  the  Winters  case  operated  to 
exhaust  the  entire  flow  of  the  Milk  River,  but,  if  so,  that  is  merely  the  conse- 
quence of  it  being  a  larger  stream.  As  the  Winters  case,  both  here  and  in  the 
Supreme  Court,  shows,  the  Indians  were  awarded  the  paramount  right  regard- 
less of  the  quantity  remaining  for  the  use  of  white  settlers.  Our  Conrad  Inv.  Co. 
Case,  supra,  held  that  what  the  non-Indian  appropriators  may  have  is  only  the 
excess  over  and  above  the  amounts  reserved  for  the  Indians.    It  is  plain  that  if 
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the  amount  awarded  the  United  States  for  the  benefit  of  the  Indians  in  the  Win- 
ters Case  equaled  the  entire  flow  of  the  Milk  River,  the  decree  would  have  been 
no  different. "  (236  F.  2nd  321,  p.  327)  (Emphasis  supplied). 

B.2      General  Nature  of  Attacks  on  the  Winters  Doctrine 

While  the  courts  in  the  preceding  excerpts  stated  the  basic  principles  of  Indian  reserved 
water  rights,  the  Congress,  the  Executive,  the  federal  Judiciary  at  all  levels,  and  the  states  are 
practiced  in  techniques  of  (1)  limiting  Indian  reserved  water  rights,  (2)  suppressing  develop- 
ment of  those  rights,  and  (3)  permitting  reliance  by  federal,  state,  and  private  interests  on 
Indian  reserved  water  rights  that  are  not  in  use. 

The  Ahtanum  Decision  was  favorable  to  the  Yakimas,  as  shown  at  the  end  of  the  previ- 
ous section,  but  it  also  addressed  the  practices  of  the  government  to  diminish  the  Winters  doc- 
trine, a  practice  that  extends  to  all  branches  of  government  (including  the  courts)  and  one  that 
has  become  more  focused  over  the  decade  of  the  1980s: 

". . .  With  an  opportunity  to  study  the  history  of  the  Winters  rule  as  it  has  stood 
now  for  nearly  50  years,  we  can  readily  perceive  that  the  Secretary  of  the  In- 
terior, in  acting  as  he  did,  improvidently  bargained  away  extremely  valuable 
rights  belonging  to  the  Indians.  ...  Viewing  this  contract  as  an  improvident 
disposal  of  three  quarters  of  that  which  justly  belonged  to  the  Indians,  it  cannot 
be  said  to  be  out  of  character  with  the  sort  of  thing  which  Congress  and  the 
Department  of  the  Interior  has  been  doing  throughout  the  sad  history  of  the 
Government's  dealings  with  the  Indians  and  Indian  tribes.  That  history  largely 
supports  the  statement:  'From  the  very  beginnings  of  this  nation,  the  chief  issue 
arourui  which  federal  Indian  policy  has  revolved  has  been,  not  how  to  assimilate 
the  Indian  nations  whose  lands  we  usurped,  but  how  best  to  transfer  Indian 
lands  arui  resources  to  non-Indians. '"  (236  Fed  2nd  321,  p.  337) 

B.3      McCarran  Amendment  is  the  Current  Vehicle  For  Disposal  of  Indian  Winters  Doc- 
trine Water  Rights 

In  1981,  the  McCarran  Amendment  was  interpreted  by  the  United  States  Supreme 
Court  as  subjecting  Indian  rights  to  the  use  of  water  to  adjudication  in  state  court  systems.  The 
following  is  the  McCarran  Amendment: 

"SEC.  208  (a)  Consent  is  given  to  join  the  United  States  as  a  defendant  in  any 
suit  (1)  for  the  adjudication  of  rights  to  the  use  of  water  of  a  river  system  or 
other  source,  or  (2)  for  the  administration  of  such  rights,  where  it  appears  that 
the  United  States  is  the  owner  of  or  in  the  process  of  acquiring  water  rights  by 
appropriation  under  State  law,  by  purchase,  by  exchange  or  otherwise,  and  the 
United  States  is  a  necessary  party  to  such  suit. "  (43  USC  666,  1952). 

The  U.S.  Supreme  Court  case  in  Arizona  v.  San  Carlos  Apache  Tribe  permits  state 
courts  to  determine  the  measure,  nature  and  extent  of  Indian  water  rights.  Historically,  the 
states  have  sought  to  acquire  and  administer  Indian  property  and  rights  thereto: 
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"...  we  are  convinced  that,  whatever  limitation  the  Enabling  Acts  or  federal 
policy  may  have  originally  placed  on  State  Court  jurisdiction  over  Indian  water 
rights,  those  limitations  were  removed  by  the  McCarran  Amendment  ...the 
amendment  was  designed  to  deal  with  a  general  problem  arising  out  of  limita- 
tions that  federal  sovereign  immunity  placed  on  the  ability  of  the  States  to  adju- 
dicate water  rights  ..."  (463  U  S  545,  p.  564) 

The  San  Carlos  decision  was  unfavorable  to  the  Indian  tribes.  To  arrive  at  its  decision, 
the  U.S.  Supreme  Court  found  that  Congress  had  used  an  appropriations  act  in  1952  to  nullify 
the  agreements  between  the  United  States  and  western  territories  that  permitted  statehood  by 
the  latter.  In  those  agreements  the  former  territories  agreed  that  Indian  matters  would  remain 
a  federal  responsibility.  The  title  of  the  act  was  as  follows: 

"Making  appropriations  for  the  Departments  of  State,  Justice,  Commerce  and 
the  Judiciary,  for  the  Fiscal  Year  Ending  June  30,  1953,  and  For  Other  Purpos- 
es." (55  STAT  549). 

The  1952  Act  dealt  primarily  with  salaries  and  expenses  of  government  personnel. 
Sections  202  through  208  of  the  Act  deal  with  general  provisions  of  the  Department  of  Justice: 

"SEC.  202.  Not  to  exceed  $350,000  in  the  aggregate  from  the  appropriations 
made  in  this  title  for  the  general  administration,  general  legal  activities  and 
United  States  attorneys  and  marshals  . . . 

SEC.  203.  None  of  the  funds  appropriated  by  this  title  may  be  used  to  pay  the 
compensation  ... 

SEC.  204.  Sixty  per  centum  of  the  expenditures  for  the  offices  of  the  United 
States  attorney  . . . 

SEC.  205.  Appropriations  and  authorizations  made  in  this  title  which  are  avail- 
able for  expenses  of  attendance  at  meetings  shall  be  expended  ... 

SEC.  206.  Appropriations  and  authorization  made  in  this  title  for  salaries  and 
expenses  shall  be  available  for  services  ... 

SEC.  207.  None  of  the  funds  appropriated  by  this  title  may  be  used  to  pay  the 
compensation  ..."  (66  STAT  549,  pp.  559-560). 

But  in  SEC.  208  (a)  the  McCarran  Amendment  was  presented.  It  was  this  section  that 
the  U.S.  Supreme  Court  interpreted  the  intent  of  Congress  to  reverse  Indian  policy  agreed 
upon  before  Montana,  South  Dakota  and  other  western  states  were  granted  statehood  in  the  late 
1880s.  Even  SEC.  208  dealt  with  matters  of  funding,  bringing  into  question  the  intent  of 
Congress  waive  to  sovereign  immunity  in  Indian  water  right  adjudication,  purportedly  granted 
by  SEC.  208  (a).   SEC.  208  (d)  was  this: 

"None  of  the  funds  appropriated  by  this  title  may  be  used  in  the  preparation  or 
prosecution  of  the  suit  in  the  United  States  District  Court  for  the  Southern  Dis- 
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trict  of  California,  Southern  Division,  by  the  United  States  of  America  against 
Fallbrook  Public  Utility  District,  a  public  service  corporation  of  the  State  of 
California,  and  others.  This  title  mav  be  cited  as  the  "Department  of  Justice 
Appropriations  Act.  1953". "  (66  STAT  549,  p.  560).   (Emphasis  supplied). 

The  U.S.  Supreme  Court  was  not  unanimous  in  the  McCarran  Amendment  interpreta- 
tion of  the  1952  Appropriations  Act.  Justice  Stevens  concluded  that  the  Court's  interpretation 
went  beyond  the  intent  of  Congress: 

"To  justify  virtual  abandonment  of  Indian  water  rights  claims  to  the  State 
Courts,  the  majority  relies  heavily  on  Colorado  River  Water  Conversancy  Dis- 
trict, vv/hc/j  in  turn  discovered  an  affirmative  policy  of  federal  judicial  abdica- 
tion in  the  McCarran  Amendment.  I  continue  to  believe  that  Colorado  River 
read  more  into  that  amendment  than  Congress  intended  . . .  Today,  however,  on 
the  tenuous  foundation  of  a  perceived  Congressional  intent  that  has  never  been 
articulated  in  statutory  language  or  legislative  history,  the  Court  carves  out  a 
further  exception  to  the  ^virtually  unflagging  obligation'  of  Federal  courts  to 
exercise  their  jurisdiction.  The  Court  does  not  -  and  cannot  -  claim  that  it  is 
faithfully  following  general  principles  of  law.  . . .  That  Amendment  is  a  waiver, 
not  a  command.  It  permits  the  United  States  to  be  joined  as  a  defendant  in  state 
water  rights  adjudication;  it  does  not  purport  to  diminish  the  United  States '  right 
to  litigate  in  a  federal  forum  and  it  is  totally  silent  on  the  subject  of  Indian 
tribes'  rights  to  litigate  anywhere.  Yet  today  the  majority  somehow  concludes 
that  it  commands  the  Federal  Courts  to  defer  to  State-Court  water  right  proceed- 
ings, even  when  Indian  water  rights  are  involved. "  (463  US  545,  p.  573,  et. 
sec.). 

B.4      Western  States  Are  Abusing     the  Purported  McCarran  Amendment  Grant  to 
Waive  Sovereign  Immunity  In  Indian  Water  Right  Adjudication 


The  McCarran  Amendment,  an  after  thought  to  an  appropriations  Act  in  1952  for  the 
Department  of  Justice  and  other  Federal  agencies,  was  interpreted  by  the  U.S.  Supreme  Court 
(as  shown  above)  as  the  intent  of  Congress  to  remove  the  limitation  on  State  Court  jurisdiction 
to  adjudicate  Indian  water  rights.  Since  the  San  Carlos  decision  in  1981  (and  the  parallel  case 
of  Northern  Cheyenne),  the  Federal  District  Courts  and  the  Federal  Circuit  Court  of  Appeals 
have  interpreted  the  case  as  virtual  abandonment  of  Indian  water  rights  to  the  State  Courts. 
Both  Arizona  {San  Carlos  case)  and  Montana  (Northern  Cheyenne  case)  have  initiated  general 
water  right  adjudications  for  the  purpose  of  diminishing  the  Winters  doctrine  rights  of  the 
Indian  tribes  in  those  states.   In  Montana,  the  following  process  is  ongoing: 

(1)  The  State  of  Montana  sued  all  tribes  in  the  State  in  a  McCarran  Amendment 
proceeding. 

(2)  The  State  of  Montana  established  a  Reserved  ^ter  Rights  Compact  Commis- 
sion. The  purpose  of  the  Commission  is  to  negotiate  the  Winters  doctrine  rights 
of  the  Montana  tribes. 
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(3)  The  Department  of  Interior  has  adopted  a  negotiation  policy  for  the  settlement  of 
Indian  water  rights.  The  U.S.  Department  of  Interior  has  a  negotiation  team 
which  works  with  the  Montana  Reserved  Water  Rights  Compact  Commission 
and  Indian  Tribes  forced  by  an  adjudication  in  State  Court  to  negotiate. 

(4)  The  Department  of  Interior  mjikes  all  necessary  funding  available  to  the  tribe 
willing  to  undertake  negotiations.  A  tribe  refusing  to  negotiate  cannot  obtain 
funding  to  protect  and  preserve  its  Winters  doctrine  water  rights. 

(5)  Upon  reaching  agreement  between  the  State  of  Montana  and  an  Indian  tribe. 
Congressional  staff  are  assigned  to  develop  legislation  in  the  form  of  an  Indian 
water  rights  settlement  that  may  or  may  not  involve  authorization  of  Federal 
appropriations  to  develop  parts  of  the  amount  of  Indian  water  agreed  upon 
between  the  Tribe  and  the  State  or  for  other  purposes. 

(6)  In  the  absence  of  the  desire  of  a  Tribe  to  negotiate,  the  State  of  Montana  pro- 
ceeds to  prosecute  its  McCarran  Amendment  case  against  the  Tribe. 

(7)  The  State  of  Montana,  in  a  separate  process,  has  reserved  water  to  itself  for 
future  purposes  based  on  projected  water  use  by  its  citizens,  despite  the  fact  that 
the  Doctrine  of  Prior  Appropriation  requires  the  use  of  water  by  an  appropria- 
tor,  and  there  can  be  no  reservation  of  rights  for  a  future  purpose,  except  as 
diligent  completion  of  a  project  for  beneficial  use. 


The  process  (although  not  the  details)  in  Arizona  is  basically  the  same.  The  process  in 
both  Montana  and  Arizona  must  be  questioned  for  the  reason  that  the  settlement  is  reached  by 
threat  of  the  State  to  continue  the  prosecution  of  an  adjudication  against  the  Indian  tribe. 
Therefore,  the  Tribe  is  forced  to  evaluate  the  merits  of  a  settlement  of  its  Winters  doctrine 
water  rights  against  the  merits  of  a  State  Court  proceeding  against  the  Tribe  to  establish  the  its 
Winters  doctrine  water  rights. 

In  the  case  of  settlement,  the  Indian  tribe  has  a  guarantee  from  the  United  States  that 
several  million  or  several  tens  of  millions  of  dollars  will  be  added  to  the  settlement  process 
through  Congressional  ratification  of  the  settlement  and  the  authorization  of  Federal  appropria- 
tions. Thus,  the  Tribe  avoids  a  hostile  State  Court  forum,  artives  at  an  agreement  to  diminish 
its  water  rights  claims  and  receives  Federal  funds  to  meet  the  needs  of  an  Indian  population 
with  income  levels  well  below  poverty  level.  The  process  is  hailed  as  a  success  by  the  States, 
the  Federal  agencies  and  the  Congress.  In  fact,  however,  the  duress  under  which  the  Tribes 
are  proceeding  will  be  analyzed  harshly  by  history.  Taking  of  Black  Hills  from  the  Great  Sioux 
Reservation,  taking  of  the  Little  Rockies  from  Fort  Belknap  and  the  taking  of  Glacier  Park 
from  the  Blackfeet  were  no  more  unconscionable  than  the  current  process  of  negotiation. 

Indian  tribes  are  unwilling  to  subject  their  water  rights  to  State  Court  adjudication  due 
to  a  history  of  hostility  in  State  Courts,  as  reflected  most  recently  in  the  Wind  River  case.  This 
case  was  prosecuted  by  the  State  of  Wyoming  following  the  1981  Supreme  Court  case  in  San 
Carlos.  The  State  of  Wyoming  sought  to  adjudicate  the  waters  of  the  Big  Horn  Basin,  the 
permanent  home  and  abiding  place  of  the  Arapaho  and  Shoshone  Tribes  of  the  Wind  River 
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Indian  Reservation.  The  Tribes  possessed  valuable  Winters  doctrine  water  rights  in  the  Big 
Horn  River,  its  tributaries  and  the  aquifers  of  that  Basin.  The  outcome  of  the  case  was  a 
tragedy  for  the  Indian  people.  The  case  became  the  example  that  drives  tribes  to  consider  the 
negotiation  policy  adopted  by  the  United  States,  Montana  and  Arizona  rather  than  proceed  in 
State  Court  in  McCarran  Amendment  cases.  The  following  summarizes  the  conclusions  of  the 
Supreme  Court  of  the  State  of  Wyoming  in  the  Wind  River  case: 

"Die  quantity  of  water  reserved  is  the  amount  of  water  sitfficierU  to  fulfill  the 
purpose  of  the  lands  set  aside  for  the  Reservation. "  (753  P.  2nd  76,  (Wyo 
1988),  p.  94). 

"The  Court,  while  recognizing  that  the  Tribes  were  the  beneficial  owners  of  the 
reservation's  timber  and  mineral  resources  ...  and  that  it  was  known  to  all 
before  the  treaty  was  signed  that  the  Wind  River  Indian  Reservation  contained 
valuable  minerals,  nonetheless  concluded  that  the  purpose  of  the  reservation  was 
agricultural.  The  fact  that  the  Indians  fully  intended  to  continue  to  hunt  and  fish 
does  not  alter  that  conclusion. "  (753  P.  2nd  76  (Wyo.  1988),  pp.  97-98). 

"The  evidence  is  not  sufficient  to  imply  a  fishery  flow  right  absent  a  treaty  provi- 
sion. "  (753  R  2nd  76  (Wyo.  1988),  p.  98). 

"The  fact  that  the  tribes  have  since  used  water  for  mineral  and  industrial  pur- 
poses does  not  establish  that  water  was  impliedly  reserved  in  1 868  for  such  uses. 
The  District  Court  did  not  err  in  denying  a  reserved  water  right  for  mineral  and 
industrial  uses. "  (753  R  2nd  76,  (Wyo.  1988),  p.  98). 

"The  District  Court  did  not  err  in  holding  that  the  tribes  and  the  United  States 
did  not  introduce  sufficient  evidence  of  a  tradition  of  wildlife  and  aesthetic 
preservation  which  would  justify  finding  this  to  be  a  purpose  for  which  the 
Reservation  was  created  or  for  which  water  was  impliedly  reserved. "  (753  R 
2nd  76,  (Wyo.  1988),  p.  99). 

"The  logic  which  supports  a  reservation  of  surface  water  to  fulfill  the  purpose  of 
the  reservation  also  supports  reservation  of  groundwater.  ...  'Whether  the 
[necessary]  waters  were  found  on  the  surface  of  the  land  or  under  it  should 
make  no  difference'.  Certainly  the  two  sources  are  often  interconnected.  ... 
Acknowledging  the  above,  we  note  that,  nonetheless  not  a  single  case  applying 
the  reserved  water  right  doctrine  to  groundwater  is  cited  to  us.  ...  In  Colville 
Confederated  Tribes  v.  Walton,  supra  547  F.  2d  42,  there  is  slight  mention  of 
the  groundwater  aquifer  and  of  pumping  wells.  Id  at  52,  but  the  opinion  does 
not  indicate  that  'their  wells '  are  a  source  of  reserved  water  or  even  discuss  a 
reserved  groundwater  right.  ...  the  district  court  did  not  err  in  deciding  there 
was  no  reserved  groundwater  right. "  (753  R  2nd  76,  Wyo.  1988),  pp.  99-100). 

The  only  purpose  for  the  Wind  River  Indian  Reservation  recognized  by  the  Supreme 
Court  of  Wyoming  was  agricultural.  The  Arapaho  and  Shoshone  had  believed  that  the  purpose 
of  the  reservation  was  to  provide  a  permanent  home  and  abiding  place  for  their  present  and 
future  generations  to  engage  in  pursuits  of  a  viable  economy  and  society.    Despite  oil  and  gas. 
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they  were  denied  reserved  water  for  mineral  purposes.  Despite  the  need  for  industry  in  a 
viable  economy,  they  were  denied  reserved  water  for  industry.  Despite  a  tradition  of  hunting 
and  fishing,  they  were  denied  reserved  water  for  wildlife  and  aesthetic  preservation.  Despite 
the  existence  of  a  valuable  forest,  they  were  denied  reserved  water  for  forest  purposes.  Desp- 
ite the  existence  of  valuable  fisheries  established  from  time  immemorial,  they  were  denied  a 
reserved  water  right  to  sustain  their  fisheries. 

Efforts  are  on-going  that  may  place  further  restrictions  on  the  use  of  the  waters  decreed 
by  the  Wyoming  District  Court  and  affirmed  by  the  Wyoming  Supreme  Court.  The  decisions 
of  the  Wyoming  courts  underscore  the  reasons  that  Indian  tribes  feel  compelled  to  negotiate 
rather  than  subject  their  water  rights  to  State  Court  adjudication  inspired  by  the  U.S.  Supreme 
Court  decision  in  San  Carlos. 

Most  of  the  decisions  listed  by  the  Wyoming  Supreme  Court  as  set  forth  above  are 
against  the  Indians.  The  denial  of  a  reserved  water  right  for  groundwater  is  but  one  example 
of  the  presence  of  a  will  in  State  Court  that  departs  from  proper  judicial  consideration.  To 
arrive  at  its  opinion  on  groundwater,  the  Wyoming  Supreme  Court  was  inconsistent  in  its  logic 
and  relied  upon  factual  errors.  First,  it  is  illogical  that  the  Wyoming  Supreme  Court  could 
acknowledge  that  an  Indian  reserved  right  should  extend  to  both  surface  water  and  groundwa- 
ter and  then  conclude  that  there  was  no  reserved  groundwater  right.  Second,  the  Court's 
research  was  inadequate  at  best,  and  did  not  reveal  any  cases  in  which  a  reserved  groundwater 
right  was  granted.  For  the  Court  to  base  its  denial  of  a  groundwater  right  on  its  failure  to  find 
a  reserved  groundwater  case  requires  careful  review  by  the  Tribes. 

The  Wyoming  Supreme  Court  cited  Colville  Confederated  Tribes  v.  Walton  as  a  case 
that  does  not  indicate  that  Indian  wells  were  a  source  of  reserved  water  or  that  a  reserved  right 
to  groundwater  was  addressed  in  that  case.  Studying  the  Colville  decisions  shows  clearly  that 
groundwater  was  the  subject  of  the  case: 

"Because  the  surface  water  of  No  Name  Creek  has  a  hydraulic  relationship  with 
the  underlying  aquifer,  these  actions  include  rights  to  both  surface  and  ground 
waters  of  the  creek  basin."...  Using  water  diverted  from  No  Name  Creek  and 
water  pumped  from  an  irrigation  well  drilled  in  the  1970's,  Waltons  are  present- 
ly irrigation  105  acres.  ...  In  1975,  the  Tribe  initiated  an  extensive  irrigation 
project  in  the  basin.  Wells  were  drilled  on  the  northern  allotments  to  provide 
irrigation  waters  for  the  northern  acres,  and  some  well  water  was  pumped  into 
No  Name  Creek  to  serve  the  needs  of  the  two  southern  allotments.  ..."  (460  F. 
Supp  1320  (1978),  pp  1323  and  1324).  (Emphasis  supplied). 

"The  Colville  Confederated  Tribes  initiated  this  action  a  decade  ago.  They 
sought  to  enjoin  Walton,  non-Indian  owner  of  allotted  lands,  from  using  surface 
and  groundwaters  in  the  No  Name  Creek  basin.  ...  The  No  Name  Creek  is  a 
spring-fed  creek  flowing  south  into  Omak  Lake,  which  has  no  outlet  and  is 
saline.  The  No  Name  Creek  hydrological  system,  consisting  of  an  underground 
aquifer  and  the  creek,  is  located  entirely  on  the  Colville  Reservation. "  (647  F. 
2d  42  (1981)).   (Emphasis  supplied). 
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"This  dispute  involves  respective  rights  of  the  Colville  Confederated  Tribes 
(Tribe),  Indian  allottees  and  Walton  to  share  in  the  water  from  the  No  Name 
Creek  Hydrological  System,  which  was  originally  reserved  for  the  Tribe  under 
the  Winter's  doctrine,  when  the  Colville  Reservation  was  created.  ...  The  Tribe 
currently  pumps  water  from  the  aquifer  into  No  Name  Creek  during  spawning 
season.  ...  No  Name  Creek  is  a  spring-fed  creek  which  originates  on  Allotment 
892  and  flows  through  Walton's  allotments  and  the  Indians'  southern  allotments 
into  Omak  Lake,  a  saline  lake  with  no  outlet.  The  creek  and  an  underground 
aquifer  underlying  Indians'  northern  allotments  and  the  northern  tip  of  Walton's 
allotment,  No.  525,  constitute  the  No  Name  Creek  Hydrological  System."  (752 
F.  2d  397  (1985)).   (Emphasis  supplied). 

Clearly,  the  U.S.  District  Court  and  Ninth  Circuit  Court  of  Appeals  recognized  Indian 
reserved  water  rights  in  the  No  Name  Creek  Hydrological  System,  that  the  No  Name  Creek 
Hydrological  System  included  surface  and  underground  waters  and  that  the  Colville  Confeder- 
ated Tribes  pumped  water  from  the  underground  waters  into  No  Name  Creek.  The  statement 
by  the  Wyoming  Supreme  Court  that  Colville  does  not  discuss  a  reserved  water  right  to 
groundwater  is  in  error. 

Because  the  petition  for  certiorari  in  the  United  States  Supreme  Court  did  not  present 
the  issue  of  groundwater,  the  ruling  in  the  Wyoming  Supreme  Court  denying  a  reserved  water 
right  to  groundwater  on  the  Wind  River  Indian  Reservation  was  final  within  the  boundaries  of 
the  State  of  Wyoming.  Examination  of  the  actions  of  the  U.S.  Supreme  Court  in  the  Wyoming 
case  is  also  required  by  the  Tribes: 

"The  petition  for  writ  of  certiorari  to  the  Supreme  Court  of  Wyoming  is  granted 
limited  to  Question  2  presented  by  the  petition."   (109  S.Ct.  863  (1989)). 

Question  2  of  the  petition  from  the  Supreme  Court  of  Wyoming  was  as  follows: 

"In  absence  of  any  demonstrated  necessity  for  additional  water  to  fulfill  reserva- 
tion purposes  and  in  presence  of  substantial  state  water  rights  long  in  use  on 
reservation,  may  reserved  water  right  be  implied  for  all  practicably  irrigable 
lands  within  reservation  set  aside  for  specific  Tribe?"  (57  LW  3267  (October 
11,  1988)). 

The  U.S.  Supreme  Court,  limited  its  review  to  Question  Number  2.  Acting  without  a 
written  opinion  and  deciding  by  tie  vote,  the  U.S.  Supreme  Court  affirmed  the  decision  of  the 
Supreme  Court  of  the  State  of  Wyoming  that  water  may  be  reserved  for  an  Indian  Tribe,  desp- 
ite the  fact  that  state  water  rights  have  been  in  use  for  a  long  time.  The  following  argument  by 
the  State  of  Wyoming  was  not  sustained  by  the  U.S.  Supreme  Court,  but  a  change  in  vote  by  a 
single  justice  would  have  reversed  the  decision  and  severely  constricted  the  benefits  of  the 
Winters  doctrine  to  the  Indian  people.  The  following  is  the  statement  of  the  sensitivity  issue 
considered  by  the  U.S.  Supreme  Court: 
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"The  sensitivity  doctrine  takes  its  name  from  this  passage: 

'I  agree  with  the  court  that  the  implied-reservation  doctrine 
should  be  applied  with  sensitivity  to  its  impacts  upon  those  who 
have  obtained  water  rights  under  state  law  and  to  Congress' 
general  policy  of  deference  to  state  water  law.'  United  States  v. 
New  Mexico  ... 

...  There  is  strong  indication  that  New  Mexico  does  not  apply  to  Indian  reserved 
water  rights  ...  The  Ninth  Circuit  has  nonetheless  gleaned  useful  guidelines 
from  it  for  use  in  Indian  reserved  water  cases.  ...  It  is  thus  not  clear  whether  the 
sensitivity  doctrine,  requiring  the  quantification  of  reserved  rights  with  sensitivi- 
ty to  the  impact  on  state  and  private  appropriators,  applies  here.  ...  Deletion  of 
the  upstream  storage  requirement  which  was  intended  to  protect  appropriators 
fi-om  sudden  depletion  by  the  diversion  of  water  for  the  five  future  projects  does 
not  manifest  insensitivity  to  other  water  users  ...  Nor  does  this  court's  elimina- 
tion of  10%  diversion  reduction  for  future  projects  violate  sensitivity 
doctrine.  ...  In  the  case  at  bar,  the  purpose  of  the  reservation 
for  which  water  is  reserved  is  narrow  -  agriculture  only.  The  right  was  quanti- 
fied based  on  PIA  -  the  master  and  the  court  rejecting  some  50,000  acres  origi- 
nally claimed  by  the  United  States  and  the  Tribes.  The  Indians'  claim  was 
further  reduced  by  requiring  an  efficiency  increase  in  historic  lands.  All  of  this 
evidences  a  sufficient  sensitivity  to  the  water  needs  of  other  water  users.  With 
the  exceptions  noted  above  we  affirm  the  quantification  of  the  reserved  water 
right."    (753  P.  2nd  76  (Wyo.  1988),  pp.  Ill  and  112). 

But  with  the  Supreme  Court  of  the  United  States  within  one  vote  of  reversing  a  body  of 
law  protecting  the  tribes  from  the  competition  of  states,  the  tribes  are  compelled  to  seek  any 
alternative,  including  negotiation  with  a  state,  rather  than  proceeding  in  a  McCarran  Amend- 
ment adjudication  in  State  Court.  The  question  remains,  however,  of  the  validity  and  the 
propriety  of  a  negotiation  that  requires  the  Tribes  to  settle  their  water  rights  under  the  circum- 
stances prevailing  in  Montana  and  other  western  United  States. 
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The  decision  in  Wind  River  is  limited  to  the  State  of  Wyoming  on  critical  issues, 
namely  that  Indian  reserved  rights  do  not  apply  to  groundwater;  the  absence  of  a  reserved 
water  right  for  forest  and  mineral  purposes;  the  absence  of  a  reserved  water  right  for  fish, 
wildlife  and  aesthetic  preservation;  and  the  reduction  of  the  Tribes'  claims  to  irrigation  from 
490,000  to  less  than  50,000  acres.  '  The  acreage  of  irrigation  finally  awarded  to  the  Wind 
River  Arapaho  and  Shoshone  Tribes  for  future  purposes  was  48,097  acres  involving  approx- 
imately 188,000  acre-feet  of  water  annually. 


1.  In  determining  the  Tribes'  claims  to  practicability  irrigable  acreage,  the  United  States  (trustee  for  the 
tribes)  began  with  an  arable  land  base  of  approximately  490,000  and  relied  on  its  experts  to  arrive  at  over 
88,000  practicably  irrigable  acres.  The  claim  was  ftirther  "trimmed"  by  the  United  States  to  76,027  acres  for 
final  projects.  The  acreage  was  fimher  reduced  during  trial  to  53,760  acres  by  Federal  experts  with  a  total 
annual  diversion  requirement  of  about  210,000  acre  feet.  (Teno  Roncalio,  Special  Master,  In  Re:  The  Gener- 
al Adjudication  of  All  Rights  to  the  Useof  W^ter  in  the  Big  Horn  River  System  and  all  Other  Sources,  State  of 
Wyoming,  concerning  reserved  water  right  claims  by  and  on  behalf  of  the  Tribes  of  the  Wind  River  Indian 
Reservation,  ■Wyoming,  December  15,  1982,  pp.  154  and  157). 
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APPENDIX  C 

STREAMS  OF  THE  PINE  RIDGE  INDIAN 
RESERVATION  HAVE  BEEN  RENDERED  UNUSABLE 

The  Pine  Ridge  Indian  Reservation  in  the  southwest  comer  of  South  Dakota  relies  upon 
the  White  and  Cheyenne  Rivers  as  sources  of  Winters  doctrine  rights  to  the  use  of  water.  The 
Whitney  Irrigation  project  has  dominated  the  flows  of  the  White  River  since  the  1920's.  The 
Bureau  of  Reclamation  wrote  as  follows  in  1968: 

'The  Whitney  Irrigation  project,  constructed  in  1923  near  Crawford,  Nebraska, 
has  an  off-stream  reservoir  which  initially  had  a  capacity  of  10,960  acre-feet  for 
irrigation  of  about  10,000  acres.... There  are  currently  37  direct-flow  water 
rights  on  file  for  the  White  River  in  Nebraska,  which  total  115.1  cubic  feet  per 
second  (c.fs.)  for  approximately  8,060  acres  of  land.... Stream  flows  of  the 
White  River  have  been  over-appropriated  for  many  years  and  are  sufficient  to 
satisfy  water  rights  in  Nebraska  and  South  Dakota  only  during  flood  and  high 
flow  periods...."  (U.S.  Bureau  of  Reclamation,  Missouri-Oahe  projects  office, 
1968). 

The  Pick-Sloan  Plan  acknowledged  the  development  of  the  non-Indian  Whitney  Irriga- 
tion project  on  the  White  River  in  Nebraska  and  proposed  a  plan  that  would  restore  a  depend- 
able supply  of  water  for  the  Pine  Ridge  Indian  Reservation,  but  that  plan  and  subsequent  plans 
proposed  by  the  Bureau  of  Reclamation  were  never  implemented.  The  Pick-Sloan  Plan  pro- 
vided as  follows: 

"White  River  rises  in  low  hills  of  western  Nebraska  and  flows  northeastward  into 
South  Dakota,  to  a  confluence  with  the  Missouri  about  15  miles  downstream 
from  Chamberlain,  S.Dak.  All  of  the  water  resources  of  the  White  River  arising 
in  Nebraska  have  already  been  utilized  by  the  Whitney  Irrigation  District,  an 
area  of  some  10,000  acres,  served  by  an  inland  reservoir  of  15,0000  acre-foot 
capacity.  A  supply  canal  for  this  reservoir  diverts  a  spring  flow  in  the  White 
River,  which  is  markedly  uniform  throughout  the  year  In  South  Dakota,  the 
remaining  watershed  produces  an  exceedingly  erratic  run-off,  with  high  dis- 
charges from  summer  rainstorms,  which  fall  on  the  prairie  area  and  on  a  large 
area  of  shale  badlands,  that  produce  quick  and  heavily  silt-laden  run-off.  A 
reservoir  of  70,000  acre-foot  capacity  at  the  Rocky  Ford  site  [Pine  Ridge  Indian 
Reservation]  about  25  miles  upstream  from  the  town  of  Interior,  will  furnish  an 
adequate  water  supply  for  42,000  acres  of  small  units,  scattered  from  the  reser- 
voir site  to  the  mouth  of  the  river,  all  of  which  must  be  served  by  pumps.  Power 
to  operate  the  pumps  will  be  imported  into  the  basin.  The  available  water 
supply  will  serve  less  than  half  of  the  area  of  land  in  the  basin  which  is  adapted 
to  irrigation. "  (Senate  Document  191,  pg.  77). 

Thus,  it  was  well  known  by  the  Bureau  of  Reclamation  and  Corps  of  Engineers  as  they 
develop  the  Pick-Sloan  Plan  that  the  prior  and  superior  water  rights  of  the  Oglala  Sioux  Tribe 
of  the  Pine  Ridge  Indian  Reservation  were  adversely  impacted  by  the  Whitney  Irrigation  Pro- 
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ject  and  that  a  physical  solution  was  possible  by  building  the  Rocky  Ford  Dam  site  and  irrigat- 
ing Indian  within  the  Pine  Ridge  Indian  Reservation.  Subsequent  investigations  by  the  Bureau 
of  Reclamation  identified  the  Slim  Butte  Reservoir  as  an  alternate  storage  site.  Reclamation 
described  that  project  as  compatible  with  the  present  level  of  water  resources  development  in 
Nebraska,  immediately  south  of  the  boundary  of  the  Pine  Ridge  Indian  Reservation.  As  late  as 
1977,  the  Bureau  of  Reclamation  acknowledged  the  prior  and  superior  rights  of  the  Oglala 
Sioux  Tribe  but  proceeded  nevertheless  to  assist  the  Whitney  Irrigation  Project  with  rehabilita- 
tion and  upgrading  of  its  facilities: 

"On  September  13,  1973,  the  regional  loan  engineer  and  chief,  water  and  land 
of  the  Missouri-Oahe  project  office,  met  with  members  of  the  Distria,  board 
members,  and  District's  Attorney  to  discuss  the  potential  project.  Representa- 
tives of  the  Fish  &  Wildlife  Service,  Soil  Conservation  Service,  and  Nebraska 
Department  of  Water  Resources  participated  in  the  meeting.  Based  on  discus- 
sions with  the  Bureau,  the  District  subsequently  requested  the  Bureau  for  an 
opinion  on  the  water  rights  of  the  Whitney  Irrigation  District,  particularly  with 
respect  to  the  downstream  Indian  reservation.    (Bureau  of  Reclamation,  1977). 

'Please  be  advised  that  we  have  examined  the  report  [of  Whitney  Irrigation  Dis- 
trict] and  believe  it  to  be  legally  sufficient.  The  sponsor  is  an  irrigation  district 
organized,  qualified,  and  under  State  law  to,  among  other  things,  enter  into 
contracts  with  the  United  States,  acquire  lands  and  interest  in  lands  and  hold 
water  rights. "  (Bureau  of  Reclamation,  1977). 

The  Governor  of  Nebraska,  on  January  10,  1977,  confirmed  that  the  State  of  Nebraska 
recognized  the  water  rights  of  the  Whitney  Irrigation  District: 

"The  application  for  a  Small  Reclamation  Project  Loan  submitted  by  the  Whitney 
Irrigation  District  appears  to  be  financially  feasible.  In  addition,  water  rights 
claimed  by  the  applicant  are  adequate  and  valid.  Therefore,  I  would  recom- 
mend that  the  loan  application  of  the  Whitney  Irrigation  District  be  forwarded  to 
the  Secretary  of  the  Interior  for  consideration."  (Exxon  1977). 

It  is  clear  from  the  foregoing  that  the  United  States  knew  that  the  Whitney  Irrigation 
Project  dominated  the  dependable  water  supplies  of  the  White  River  and  that  additional  storage 
facilities  were  needed  (under  the  circumstances  of  the  Whitney  Irrigation  Project)  on  the  Pine 
Ridge  Indian  Reservation  to  accomplish  irrigation  using  the  prior  and  superior  water  rights  of 
the  Oglala  Sioux  Tribe.  Nevertheless,  the  United  States  did  not  proceed  to  resolve  the  water 
rights  conflict  between  the  Oglalas  and  the  inferior  claimants  of  the  Whitney  Irrigation  Dis- 
trict. Reclamation  assisted  the  District  as  recently  as  1977  in  the  rehabilitation  of  its  project. 
Both  the  Oglala  Sioux  and  Rosebud  Sioux  Tribes  are  affected  by  the  Whitney  Irrigation  Project 
and  the  actions  by  the  United  States  respecting  the  White  River. 

The  plans  for  the  future  development  of  the  Cheyenne  River  in  the  Pick-Sloan  Plan 
were  as  follows: 

"...Cheyenne  River  is  the  largest  tributary  of  the  Missouri  in  South 
Dakota.... One  other  reclamation  project  has  been  authorized,   namely  the 
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Angostura  project  in  the  southwest  part  of  the  Cheyenne  River  watershed, 
whereby  the  construction  of  Angostura  Reservoir  with  a  capacity  of  160,000 
acre-feet  water  can  be  supplied  by  gravity  to  a  16,000  acre  project  in  the  vicini- 
ty of  Hot  Springs,  S.  Dak.,  and  to  25,300  acres  in  49  scattered  pumping  units 
along  the  lower  reaches  of  the  River... "  (Senate  Document  191,  pg.  76). 

The  Cheyenne  River  is  the  source  of  Winters  doctrine  rights  to  the  use  of  water  of  the 
Oglala  Sioux  of  the  Pine  Ridge  Indian  Reservation  and  the  Cheyenne  River  Sioux  of  the 
Cheyenne  River  Indian  Reservation.  Despite  the  potential  announced  in  the  Piclc-Sloan  Plan 
for  development  of  part  of  the  project  on  the  Pine  Ridge  and  Cheyenne  River  Indian  Reserva- 
tions, the  Angostura  project  was  constructed  by  the  Pick-Sloan  Plan,  exclusively  on  non-Indian 
Lands,  upstream  from  both  Pine  Ridge  and  Cheyenne  River  reservations. 

For  the  past  90  years,  there  has  been  a  consistent  pattern  of  developing  Bureau  of 
Reclamation  projects  on  the  Missouri  River  basin  that  rely  upon  Indian  land  and  water.  The 
physical  supplies  available  to  the  Tribes  (both  quantity  and  quality)  have  been  diminished  to  the 
point  that  they  are  unusable  by  the  Tribes.  The  Secretaries  of  the  Departments  of  Interior  and 
Army  were  constantly  aware  of  the  prior  and  superior  rights  of  the  Tribes,  but  in  conjunction 
with  state  water  resource  agencies,  assisted  in  development  of  water  projects  with  inferior 
state-created  water  rights.  Today,  the  Indian  Tribes  of  the  Missouri  River  basin,  particularly 
in  Montana  and  Wyoming,  are  being  forced  into  State  Court  for  the  purpose  of  guaranteeing 
that  the  Bureau  of  Reclamation  and  private  irrigation  projects  can  continue  at  their  present 
level  of  development  without  the  necessity  of  yielding  to  the  superior  rights  of  the  Tribes. 
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IWILLISTONBASIN 

INTERSTATE  PIPELINE  COMPANY 

A  SuOsOaiy  01 MOU  Hesmrces  Group.  liK 


PO   Box  I3t 
eiendwe.  MT  59330 
(4061  359  7200 

October  8,    1993 


To:  Senator  Max  Baucus 

Please  consider  the  Ideas  brought  forth  during  the  meeting  held  on 
October  11,    1993   in  Glendive,    Montana. 

A  summary  of  my  comments  are  as  follows: 

1.  Natural  gas  peaking  plants  would  conserve  water  while 
reducing  the  impact  of  fluctuating  water  levels  both 
upstream  and  downstream  of  hydroelectric  plants. 

2.  The  benefits  associated  with  natural  gas  fired  peaking 
could  be  enjoyed  by  both  outdoor  enthusiasts  and  barge 
operators . 

3.  There  are  currently  natural  gas  pipelines  in  close 
proximity  to  the  hydroelectric  dams  of  Fort  Peck  and 
Garrison . 

4.  Williston  Basin  Interstate  Pipeline  Company  would  be 
happy  to  assist  in  any  feasibility  study  to  determine 
costs  associated  with  natural   gas  supply. 

I  realize  that  extensive  research  would  be  required  to  properly 
calculate  the  feasibility  of  natural  gas  fired  peaking  but  the 
benefits  of  the  idea  substantiate  the  need  for  consideration. 

Please  contact  me  if  you  have  any  questions . 

Sincerely, 

WILLISTON   BASIN   INTERSTATE  PIPELINE  COMPANY 


Li**%   a/« 


Craig  Wagner 
Safety  Director 
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